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AILAJ has emerged in response 
to the objective need for an 
organisation of persons engaged in 

the legal profession in the face of an all-out 
assault on the Rule of Law, Constitution 
and the independence of the judiciary. 
We have borne witness to such attacks 
even previously, most notably during 
the Indira Gandhi imposed emergency 
era. Yet, most certainly, the current 
phase of heightened corporate plunder, 
unmitigated communal aggression and 
caste oppression, systematic suppression 
of dissent, is organised, methodical and 
borne out of an ideology that squarely 
rejects Constitutional norms and morality. 

The judiciary, it is seen, is capitulating to 

the executive passing judgments that 
endorse Hindu majoritarianism or by 
engaging in “judicial evasion” avoiding 
deciding thorny and time-sensitive 
questions, like electoral bods, CAA, etc. 
This refusal of the Courts to decide these 
matters is infact a decision in favour of the 
government as the government benefits 
from the status quo being maintained. 
The appointment of Retd Chief Justice of 
India, Ranjan Gagoi to the Rajya Sabha 
and other such developments all hit at the 
public perception of lack of an independent 
judiciary. Perhaps the judiciary has turned 
a deaf ear to the pleas of J. Khanna’s in his 
luminous dissent in ADM Jabalpur v. State 
of Madhya Pradesh where he stated that; 
‘Even in an emergency when the state is 

threatened the courts must speak…’.
The Hindu majoritarian elements within 
the legal fraternity are organised and 
dictating the agenda by even passing 
illegal resolutions prohibiting counsels 
from representing any accused who 
in their opinion is anti-national or anti-
Hindu. Their role in monitoring inter-
faith marriages is well documented, as 
Hindutva groups, relying upon a network of 
clerks and lawyers in courts, tehsil offices 
and marriage registration offices stop inter-
faith marriages.
When the overall political climate in the 
country is reflected in the polarisation within 
the legal fraternity, ofcourse society’s acute 
wealth disparity and poverty is reflected 
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in the experiences of majority of lawyers 
struggling to survive especially due to the 
pandemic and unplanned lockdown, which 
have exacerbated the existing disparity 
within the legal fraternity. 
It is in this context that the need and 
relevance of an all-India association of 
Advocates striving to safeguard the legacy 
of the freedom struggle, the Constitution 
could not be emphasised more. We call on 
all members of the legal fraternity including 
law students to join us in this glorious new 
chapter to further the ideals of our freedom 
struggle and the Constitution.
The AILAJ blog could not have been 
launched on a more appropriate day than 
the birth anniversary of Babasaheb Dr. B. R. 
Ambedkar, the architect of the Constitution 
and one of India’s first civil liberties lawyers 
defending the freedom to speech and 
assembly, of labor, and due process. 
Here we draw from the remarkable essay 
“Lawyering as Politics: The Legal Practice 
of Dr. Ambedkar, Bar-at-Law”, authored by 
Rohit De and featuring in “The Radical in 
Ambedkar – Critical Reflections”, one of 
the few contemporary works on the legal 
practice of Dr. B.R. Ambedkar.
Dr. Ambedkar, perhaps more so than 
any of his peers was the precursor to the 
committed human rights lawyer of today. 
He underwent considerable hardship 
to acquire the law degree and built his 
law practice without through his sheer 
commitment and skill without enjoying any 
patronage whatsoever. What is remarkable 
is that he conducted his legal practice 
within a political philosophy unlike the 
popular understanding that lawyers would 
take any case that comes to them. 
Dr. Ambedkar took a self-conscious 
decision to train as a lawyer after he had 
completed several other qualifications and 
gained employment. He paid for his legal 
education through funds he raised himself. 
His reasoning for joining this profession 
was that the legal profession was the only 
one in colonial India that allowed one to 
remain independent of both government 
and social forces. 
Coming from the Dalit community, Dr. 
Ambedkar faced great challenges in 
establishing a legal practice compared 
to his contemporaries who enjoyed 
family and community networks for work. 
Ambedkar, on the other hand, was at a 
grave disadvantage due to the lack of social 
capital. Even so, while his contemporaries 

occasionally took on “political cases” 
or cases in public interest, the bulk of 
Ambedkar’s practice consisted of this, 
making him one of the earliest precursors 
to India’s civil rights lawyers. 
This is seen in his defence of Philip Spratt, 
a British Communist who had been sent by 
the Comintern and was one of the founders 
of the Communist Party of India. He was 
arrested for sedition within months of his 
arrival in Bombay for writing a pamphlet 
titled “India and China” which was alleged 
to bring into hated and incite disaffection 
against the government of India and 
acquitted. Ambedkar was as one of the 
main lawyers for trade union leaders of 
all strikes. He was a leading figure in the 
defense team in the Chirner Forest case 
which rose from the suppression of the 
forest satyagraha at Panvel which had led 
to a riot, indiscriminate police firing and 
the death of four government servants. 47 
people were charged with robbery, dacoity, 
unlawful assembly and murder. Taken 
together the Trade Dispute and the Chirner 
Forest case show Ambedkar respected as 
a lawyer across the political fraternity, at 
equal ease and in demand for defending 
Communist or Congress workers and 
bringing his considerable advocacy skills at 
parsing distinctions to find freedoms within 
a repressive legal system. 
Ambedkar first prominent case involved 
the defense of the dalit writers, publishers 
and printers of the 1926 book “Deshache 
Dushman” (Enemies of my Country). The 
Marathi book, authored by Keshav Jedhe 
was a visceral critique of Brahmanism and 
described Tilak and Chiplunkar as “enemies 
of the nation” and “children of asses” for 
their defence of Brahmin privileges. The 
book was banned and a local Brahmin 
lawyer filed defamation charges. 
A case in point of how his political activism 
and legal practice went hand-in-hand is the 
Mahad satyagraha. In 1927, Dr. Ambedkar 
led a satyagraha to gain access to water 
from the Chavdar Tank, exercising a right 
to public resources maintained by the 
state. The satyagraha was met by violence 
and upper caste Hindu’s filed a court 
case arguing that the tank was private 
property. The filing of the court case and 
the restriction of the satyagraha on the 
grounds that the matter was sub judice ̧ 
led to Ambedkar’s first public burning of 
the Manusmriti, obeying the grounds of 
the secular state while vowing to destroy 
Brahmanical Hindu law. As a defendant, 

he was actively involved in the strategy 
behind the case which was to show that 
tank was not private property. Ambedkar 
won at every instance as the cased moved 
from the local trial court to the Bombay 
High Court. The trial courts gave the most 
powerful judgment arguing that merely 
because the plaintiffs could show a long 
standing custom of excluding Dalits, it 
conferred no legal right upon the caste 
Hindus. However, the protracted nature 
of this litigation made it clear to Ambedkar 
that once a dispute became judicial, the 
parties lost control over the issue and they 
were prevented from using other strategies 
due to the question being sub judice. This 
meant the Chavdar litigation model was 
not repeated. 
Dr. Ambedkar also frequently appeared in 
cases involving the death penalty where 
the accused is usually a poor man from 
a rural area with surnames suggestive of 
Dalit or OBD communities.
The bulk of Ambedkar’s practice consisted 
of representing indigent and working class 
clients. He also only represented the 
worker is labour disputes which reflected 
his explicit decision not to represent 
employers against workmen. Ambedkar 
gained a reputation as a “poor man’s 
barrister” and gave legal advice for free or 
fought cases with nominal or no charges. 
He was exceptional among his peers for 
having deliberately chosen to train as a 
lawyer, because of the independence it 
would give him from governmental and 
societal control. He also faced obstacles 
that none of his peers did, in gaining clients 
and making money from litigation. 
He turned down the position of a District 
Judge in 1923 with a promised promotion 
to the High Court in three years, even 
when he was living in straightened 
circumstances in a one room chawl, on the 
grounds that judicial service would curb his 
independence. He has also turned down 
what would have been a lucrative offer by 
the Nizam of Hyderabad to become the 
Chief Justice of the Hyderabad State.
This political practice of the law is what is 
required today, both inside and outside the 
Courts. It is this dream that AILAJ aims 
to realise so as to stand with the toiling 
masses and oppression sections of society 
all the way in the struggle for justice, 
equality and liberty. nnn
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AILAJ extends solidarity with 
the ongoing massive struggle 
of farmers and other peasant 

organisations, and requests all advocates 
and law students to support their call 
for Bharat Bandh on 8th December 
2020 demanding the withdrawal of the 
Anti-Farmer laws and the Electricity 
Amendment Bill.

Members of Delhi unit of AILAJ have 
visited the Singhu and Tikri borders where 
the farmers are agitating and conveyed 
our full support to the ongoing struggle. 
Led by AILAJ Convener, Adv. Surya 
Prakash several advocates have been 
regularly visiting the farmers struggle in 
support and solidarity.

Further, AILAJ across the country have 
also held protests conveying full support 
to the Farmers agitation.

Farmers and peasants are the backbone 
of our nation; they are the hands that feed 
us. They, along with the militant working 
class, freed us from the clutches of the 
British. In the historic freedom struggle, 
stalwarts of the legal fraternity including 
Babasaheb Dr. B.R. Ambedkar, Mahatma 
Gandhi, Jawaharlal Nehru, Sardar Patel 
among others were at the forefront. Can 

we ever forget the INA Trials, and the 
defence mounted by Advocates Asaf 
Ali, Bhulabhai Desai and K.N. Katju, to 
secure the release of the three captured 
Indian National Army (INA) officers, 
Shahnawaz Khan, Prem Kumar Sahgal 
and Gurbaksh Singh Dhillon? Today, 
when the farmers, are waging a historic 
democratic struggle to protect their own 
and the nation’s interests, can we stay 
aloof? Remember that legacy, repeat that 
history!

The Bar Council of India and several 
states, the Supreme Court Bar Association 
and Advocates Associations across the 
country have come out in support of the 
farmers’ struggle and demands. The new 
Agriculture Acts are not only detrimental 

to the interests of farmers, but also to the 
interest of lawyers since there is a Bar of 
Civil Court jurisdiction in these new Acts. 
The power of adjudicating disputes has 
been transferred from the Civil Courts 
to bureaucrats, acting as executive 
officers. Needless to add, getting justice 
at the doors of the bureaucracy which is 
under the control of the executive, is far 
from reality. Moreover, this will lead to 
corruption and encouraging touts. This 
is also to be questioned on the plank of 
separation of the judiciary from executive 
to maintain its independence. This will 
substantially damage district courts in 
particular and uproot the lawyers, while 
seriously jeopardizing the interest of the 
public.

AILAJ calls upon all its members to 
organize support for, and participate 
extensively in, the farmer’s democratic 
struggles for the repeal of the anti-
farmers laws and policies. Let us stand 
with the farmers of our country on 8th 
December.  nnn

Farmers solidarity protest by Lawyers
 in Bengaluru

Protest by AILAJ members along with farmers New Delhi demanding repeal of farm laws.

SOLIDARITY WITH FARMERS PROTEST
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STATEMENT AGAINST THE UTTAR PRADESH PROHIBITION OF 
UNLAWFUL CONVERSION OF RELIGION ORDINANCE 2020

“What objection can there be to 
Fraternity? I cannot imagine any. An 
ideal society should be mobile, should 
be full of channels for conveying a 
change taking place in one part to 
other parts. In an ideal society there 
should be many interests channels 
for conveying a change taking place 
in one part to other parts. In an 
ideal society there should be many 
interests consciously communicated 
and shared. There should be varied 
and free points of contact with other 
modes of association. In other words 
there must be social endosmosis. 
This is fraternity, which is only another 
name for democracy. Democracy is 
not merely a form of government. It is 
primarily a mode of associated living, of 
conjoint communicated experience. It 
is essentially an attitude of respect and 
reverence towards one’s fellow men.”

Dr. B. R. Ambedkar

The All India Lawyers Association 
for Justice strongly condemns 
the Uttar Pradesh Prohibition 

of Unlawful Conversion of Religion 
Ordinance, 2020, which is a communal, 
undemocratic law that has been brought 

about to destroy the core principles of 
liberty, equality and fraternity that form 
the basis of the Constitution.

Choosing which religion to follow, is a 
fundamental right of every person. We 
must recall the words of the Supreme 
Court in Shafin Jahan vs. Asokan K. M. 
and

Ors. [AIR 2018 SC 343] where it 
was held that: “… Faith of a person 
is intrinsic to his/her meaningful 
existence. To have the freedom of faith 
is essential to his/her autonomy; and 
it strengthens the core norms of the 
Constitution. Choosing a faith is the 
substratum of individuality and sans it, 
the right of choice becomes a shadow. 
It has to be remembered that the 
realization of a right is more important 
than the conferment of the right. Such 
actualization indeed ostracises any 
kind of societal notoriety and keeps at 
bay the patriarchal supremacy. It is so 
because the individualistic faith and 
expression of choice are fundamental 
for the fructification of the right. Thus, 
we would like to call it indispensable 
preliminary condition.”

Thus, one can convert as many times 
to as many religions as one chooses 
in their personal quest for meaning as 
per their wishes. Indeed the reasons 
for conversion is a personal choice and 
could be any reason as per the wish of 
the individual. It is this basic right that is 
being infringed upon by the Ordinance, 
which seeks to deny this fundamental 
right by deploying vague terminology 
of “easy money”, “allurement”, “better 
lifestyle” and “fraudulent means” 
“misrepresentation” are grounds for 
attack against persons who convert. 
Further, the Ordinance seeks to punish 
conversion made due to allurement, 
gift, gratification, easy money, material 
benefit, employment, free education 
in reputed school, better lifestyle or 
due to coercion, or fraudulent means. 
The punishment shall not be less than 
1 year and may extend to 5 years 
imprisonment, along with a fine. This 
punishment in respect of a minor, 
woman and person belonging to SC/
ST shall be imprisonment not less than 
3 years but extendable to 10 years. It 
not only punishes the individual who 
actually does an act, but also punishes 
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“every individual who does or omits to 
do any act for the purpose of enabling 
or aiding another person to commit the 
offence”, “every individual who aids or 
abets another person in committing the 
offence” and “any person who counsels, 
convinces or procures any other person 
to commit the offence.”

Appallingly, the Ordinance states that 
if any marriage is done for the sole 
purpose of conversion or vice versa by 
the man of one religion with the woman 
of another religion by either converting 
himself before or after marriage, or by 
“converting a woman” before or after 
marriage may be declared null and 
void by the Court. Special Marriage 
Act, 1954 is a civil law that provides 
for marriages of persons irrespective of 
faith or religion, and such provisions run 
completely contrary to the same. Such 
provisions are entirely paternalistic, 
undermining the autonomy of a woman 
to make free choices in marriage. 
It treats women as un-free agents, 
making a man liable for “converting a 
woman”. The law is a reflection of a 
patriarchal mindset that take away a 
woman’s agency in choosing her own 
partners in marriage, instead treating 
marriage as a state institution that 
requires control and supervision. It is 
yet another legal tool created to target 
the Muslim community in the backdrop 
of the bogey of love jihad that various 
BJP state governments have been 
raising. Most notably the Allahabad 
Division Bench in its judgment dated 
11.11.2020 in Salamat Ansari & Others 

vs. State of U.P. & Others has held the 
previous single-judge bench decision 
that religious conversions only for the 
sake of marriage are unacceptable, as 
“bad in law”.

The Ordinance requires that persons 
who wish to voluntarily convert shall 
give a declaration to that extent two 
months in advance to the District 
Magistrate. Failure to do so will invite 
imprisonment of not less than 6 months 
but up to 3 years.

The draconian nature of the ordinance 
is also apparent from the manner it 
violates fundamental principles of 
criminal jurisprudence. It shifts the 
burden of proof and the person who 
“caused the conversion” is required to 
prove that the same was not effected 
through misrepresentation, force, 
undue influence, coercion, allurement 
or by any fraudulent means or by 
marriage on the person who has caused 
the conversion. It also provides that any 
organization or collective found in the 
breach of the said law will be held liable 
and their registration will be cancelled. 
All this for the sole reason of having 
converted one’s faith.

The ordinance is an attempt to break 
the core ideal of fraternity, which Dr. B. 
R. Ambedkar recognized as necessary 
for democracy itself. The Supreme 
Court in Navtej Singh Johar vs Union 
of India [AIR 2018 SC 4321] held that 
it is necessary not only to respect 
relationships based on consent, but in 
fact “to foster a society where individuals 

find the ability for unhindered expression 
of the love that they experience towards 
their partner...Social institutions must 
be arranged in such a manner that 
individuals have the freedom to enter 
into relationships untrammelled by 
binary of sex and gender and receive 
the requisite institutional recognition to 
perfect their relationships.”

These promulgation of such offences, 
when there is no mischief or injured 
party speaks clearly of the communal 
mindset of the Uttar Pradesh 
Government and its blatant efforts to 
grossly violate the right to equality, 
right to live with dignity, freedom of 
conscience and right to practice, 
profess and propagate religion, and 
the right to privacy of citizens. These 
guarantees are fundamental rights 
inherent to every citizen of India, which 
are being hollowed out by its unlawful 
attempts. The Ordinance is an attack 
on the people, our Constitution, and our 
democracy.

It must also be recognized that without 
an urgent necessity for a law, issuing an 
Ordinance is a fraud on the Constitution 
and displays the scant regard that the 
BJP Government has for democracy.

AILAJ demands that the Uttar Pradesh 
Government immediately withdraw the 
Uttar Pradesh Prohibition of Unlawful 
Conversion of Religion Ordinance, 
2020 and demands that steps be taken 
to ensure the protection of inter-caste 
and inter-faith couples. nnn

STATEMENT CONDEMNING 
THE ACTIONS OF THE NIA IN 
SUMMONING OF ADVOCATES 
REPRESENTING THE ACCUSED 
IN THE BHIMA KOREGAON CASE

The All India Lawyers’ Association for Justice (AILAJ) 
has learnt through media reports1 that the National 
Investigation Agency (NIA) has issued summons to the 

advocates representing the accused in the Bhima Koregaon 
matter for questioning on 28.08.2020 and strongly condemns 
such action of the NIA, which is not only an assault on the 
rights of the advocates, concerned but poses a very real 

threat to Advocates across the country and the right to legal 
representation itself.

The Constitution under Article 22(1) recognises the right of all 
persons accused to be represented. This has been reiterated 
by various Constitutional Courts repeatedly. The Hon’ble High 
Court of Uttarakhandh has held in Kuldeep Agarwal v. State Of 
Uttarakhand and ors2.:

“18. Every accused has a fundamental right, under Article 22(1) 
of the Constitution of India, not to be denied the right to consult, 
and to be defended by, a legal practitioner of his choice. ..

Article 39-A, in Part IV of the Constitution, relates to equal 
justice and free legal aid, and requires the State to secure the 
operation of a legal system which promotes justice on the basis 
of equal opportunity and, in particular, to provide free legal aid 
by suitable legislation, or scheme or in any other way, to ensure 
that opportunities for securing justice are not denied to any 
citizen by reason of economic or other disabilities. The object 
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sought to be achieved thereby is that no 
accused is denied his fundamental right 
to be defended by a lawyer merely on the 
ground of economic or other disabilities 
which he may suffer from; and the State is 
obligated to provide such an accused free 
legal aid. If that be the laudable object of 
Article 22(1) in Part III of the Constitution, 
and Article 39-A in Part IV, any fetter 
placed on the fundamental right of the 
accused, to be defended by a lawyer of 
his choice, be it for economic or other 
reasons, is illegal and unconstitutional.”

This right to be represented is mirrored 

by the right of Advocates to freely 
practice across the country, recognised 
in Section 30 of the Advocates Act 1961, 
and is an essential ingredient in the fair 
administration of justice. Any attempts 
to coerce, influence or to use pressure 
tactics on Advocates is a direct attack on 
these concomitant rights to represent and 

the right to legal representation itself.

The fundamental principle of attorney 
client privilege is guarded under Section 
126 of the Indian Evidence Act, 1872 
which prevents any advocate from 
disclosing any communication made to 
him in the course and for the purpose 
of his employment by or on behalf of 
his client, or to state the contents or 
condition of any document with which 
he has become acquainted in the course 
and for the purpose of his professional 
employment, or to disclose any advice 
given by him to his client in the course 

and for the purpose of such employment. 
The actions of the NIA are contrary to 
these fundamental principles.

The actions of the NIA, which appear to 
be with the intention of intimidating the 
concerned advocates, is an attempt to 
come in the way of Advocates to fearlessly 
uphold the interests of his client, which is 

in fact a duty of the Advocate mandated 
under Rule 15 “Standards of Professional 
Conduct and Etiquette” laid down by 
the Bar Council of India Rules, which 
mandates that “It shall be the duty of an 
advocate fearlessly to uphold the interests 
of his client by all fair and honourable 
means without regard to any unpleasant 
consequences to himself or any other. 
He shall defend a person accused of a 
crime regardless of his personal opinion 
as to the accused, bearing in mind that 
his loyalty is to the law which requires 
that no man should be convicted without 
adequate evidence.”

These actions of the NIA are in furtherance 
of the attempts of the Government to 
come down against human rights activists 
especially those who have openly 
questioned the actions of the State. In 
fact, on 28th August, 2020 it will be two 
years of the arrest of Sudha Bharadwaj 
and Arun Fereira, well known human 
rights advocates, in connection with the 
Bhima Koregaon case. Surendra Gadling, 
who was arrested in June, 2018 is also a 
well known human rights advocate. The 
Government has been using the Bhima 
Koregaon case as a way of stifling dissent 
by arresting various human rights activist, 
including Sudhir Dhawale, Rona Wilson, 
Shoma Sen Mahesh Raut, Varavara Rao, 
Gautam Navlakha, Vernon Gonsalves, 
Anand Teltumbde and Prof Hany Babu.

The issuance of the summons by the 
NIA against the advocates indicates 
the beginning of a very dangerous time 
when tactics of intimidation are used not 
only against those who are critical of 
the State but also those who represent 
them. Such actions are an attack on 
the foundations of the Constitution and 
the principles of democracy itself. AILAJ 
strongly condemns such arm-twisting 
tactics being carried out by the State and 
demands the immediate withdrawal of 
such summons. AILAJ also demands that 
all human rights advocates and activists 
be immediately released and such witch-
hunt being carried out by the State be 
immediately stopped. nnn

Arrested activists in Bhima Koregaon Case
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STATEMENT ON THE REJECTION OF BAIL TO 
STAND-UP COMEDIAN MUNAWAR FARUQUI BY 

THE MADHYA PRADESH HIGH COURT

All India Lawyers’ Association 
for Justice (AILAJ) expresses 
deep concern and dismay at the 

continued incarceration and denial of bail 
to Munawar Faruqui who was arrested 
on 2 January, 2021 along with five others 
in Indore and strongly condemns the 
same. Based on the claim of a vigilante 
group Hind Rakshak Sangathan (HRS), 
Munawar Faruqui and others have 
been accused of hurting the religious 
sentiments of the Hindu community 
and for uttering jokes about the sitting 
Home Minister ina case registered at 
Tukoganj police station, Indore under 
Sections 295A, 298, 269, 188 and 34 
of the Indian Penal Code. Faruqui was 
to perform at Café Munroe, Indore at a 
New Year event when members of the 
HRS posing as audience heckled the 
programme. Two bail pleas by Faruqui 
and another accused person have been 
rejected whereas Madhya Pradesh High 
Court had passed extremely shocking 
remarks before reserving its judgment on 
the third bail application on 25 January, 
2021. Justice Rohit Arya had already 
remarked about the accused that “such 
people should not be spared”, which 
tantamount to presumption of guilt on the 
part of the comedian, and it goes against 
the most basic tenets of criminal legal 
jurisprudence.

It is observed that the Hon’ble Chief 
Justice of the Madhya Pradesh High 
Court was also approached by way of 
a letter petition by a member of civil 
society seeking an intervention to assign 
the hearing of the bail application to 
another bench, but in vain. This pattern 
of muzzling the voices of dissent and 
satire is constant by design and galore. 
Predictably the High Court on 28.01.2021 
proceeded to reject the bail application 
of Munawar Faruqui and other accused 
persons in the case. The signs of prejudice 
were apparent against the accused, and 
nothing was done to restore the public 
faith as regards fairness in the matter. 
The situation is more alarming because 
the order of the High Court suffers from 
manifestly erroneous understanding of 
the law on bail itself. The order neither 

demonstrates any prima facie case 
against the accused whatsoever, nor does 
it recognize the right of citizens under 
Article 19 of the Constitution of India; 
rather it seems to proceed to provide 
precedence to Article 51A(e) and (f)
of the Constitution to tailor a certain 
outcome. Arresting a comedian for 
speech meant to entertain is an attack 
on the fundamental right to speech and 
expression guaranteed by Article 19 of 
the Constitution of India. Multiple court 
judgements (including the Constitution 
bench judgment titled Ramji Lal Modi v 
State of UP, 1957) have stipulated that 
restrictions to speech by invoking of 
Section 295-A of the Indian Penal Code 
(outraging religious feelings of any 
class by insulting its religion or religious 
beliefs) requires proof of ‘intent’ that is 
calculated to create public disorder.

It is pointed out that in this case, not 
only can the intent not be inferred 
from a small programme which was 
organized for voluntary attendees by 
purchase of tickets, the alleged crime 
of objectionable speech has itself not 
taken place as the show was curtailed 
even before he began his act. The Indore 
East Superintendent of Police has been 
reported to state that the complainant 

had ‘overheard’ the objectionable 
jokes during rehearsal. The order of 
the High Court relied on the materials 
of video evidence seized by the police 
while deliberately refraining from any 
observation about the contents within 
such materials. The Station House 
Office of the concerned police station 
has gone on record to state that the 
police checked the video evidence and 
concluded that nothing incriminating 
was even found in the same. It is 
abundantly clear the order of the High 
Court has deliberately refrained from 
making any observation about the 
content of such video evidence seized. 
Hence, there is absolutely no prima 
facie case against the said comedian or 
any other accused persons.

The recent Supreme Court judgement 
granting interim bail to journalist Mr. 
Arnab Goswami in a suicide abetment 
case also reiterated the ‘bail not jail’ 
principle that is to be followed in all but 
the most heinous of offences, which 
was not at all the case in the instant 
matter. The approach of the state 
has been extremely selective with an 
intention to target the liberal voices in 
order to suppress them and it is most 
unfortunate that the judiciary is failing to 
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recognize and effectively prevent such attempts. The denial 
of bail on the grounds that it may cause ‘law and order’ 
problems calls into serious question the role of the police 
and judiciary in pandering to the Hindu vigilante groups who 
have been active on social media and otherwise, targeting 
journalists and comedians. AILAJ has in the past pointed to 
the systematic criminalization and incarceration of Muslims, 
Dalits and the voices in general challenging the excesses 
by the State through misuse of criminal prosecution and this 
case is just another example of the same.

AILAJ once again expresses serious concern and 
unequivocally condemns the targeted harassment of 
Munawar Faruqui and others like him, and calls for their 
immediate release on bail as is their right. Further, we 
urge the judiciary to quash all charges against them and 
restore the public faith in judiciary as the great custodian 
of the fundamental rights guaranteed to the citizens by the 
constitution of this country. nnn

COMMENTS MADE BY THE CHIEF JUSTICE ARE 
AN AFFRONT TO THE DIGNITY OF WOMEN

“A fortiori, the duty of the State, therefore, 
is to provide a safe environment, at all 
times, for women, who constitute half 
the nation’s population; and failure in 
discharging this public duty renders 
it accountable for the lapse. The 
State’s role is not merely reactive to 
apprehend and punish the culprits for 
their crimes; its duty is also to prevent 
the commission of any crime to the best 
of its ability. Crimes against women are 
an egregious violation of several human 
rights demanding strict punishment with 
deterrence to prevent similar crimes in 
future by the likeminded.”

-Report of the Committee on the 
Amendments to Criminal Law, 23rd 

January, 2013

AILAJ expresses grave disapproval 
and condemnation of the manner 
in which two cases that came up 

on 01.03.2021 before a bench headed 
by the Chief Justice of India (CJI) were 
dealt with, and the comments made 
during the proceedings.

In the first case of bail, a government 
employee was accused of repeatedly 
raping, stalking and threatening a girl 
when she was aged 16 years, and 
was charged with offences under the 
Protection of Children from Sexual 
Offences Act, 2012. The CJI is reported1 
to have said “If you want to marry we can 
help you. If not, you lose your job and go 
to jail. You seduced the girl, raped her”. 
On the lawyer for the accused informing 
the Court that the accused was already 
married, the Court disposed the matter 
by granting him protection for arrest for 
8 weeks. Incidentally this suggestion 
1 https://www.ndtv.com/india-news/supreme-court-asked-
government-employee-accused-of-rape-will-you-marry-
her-2381025

flies in the face of judgment of the 
Supreme Court in State of Madhya 
Pradesh vs Madanlal [(2015) 7 SCC 
681] which held that “in a case of rape 
or attempt of rape, the conception of 
compromise under no circumstances 
can really be thought of”. In fact the 
Court deprecated the marry-your-
rapist deception as “nothing but putting 
pressure in an adroit manner; and we 
say with emphasis that the Courts are 
to remain absolutely away from this 
subterfuge to adopt a soft approach to 
the case, for any kind of liberal approach 
has to be put in the compartment of 
spectacular error”. Furthermore, in 
Shimbu vs State of Haryana [AIR 2014 
SC 739], the Supreme Court held that 
the offer of the rapist to marry the victim 
cannot be construed as special factors 
for reducing the sentence prescribed by 

the statute.

In the second case, the Bench headed 
by the CJI stayed the arrest of a man 
accused of rape by his former partner, 
who had raised allegations that the 
accused man had brutally exploited her 
and violently beat her causing injuries. 
The CJI reportedly2 asked “... however 
brutal the husband is... when two people 
(are) living as husband and wife... can 
sexual intercourse between them be 
called rape?”. The CJI is reported to 
have asked “If a man and woman are 
living together, however insincerely... as 
man and wife... The man may be brutal 
and may do many wrongs (but) can you 
call it rape?”

Thus, in one instance, relief is offered 

2  https://www.ndtv.com/india-news/false-promise-of-
marriage-wrong-but-top-court-on-partners-alleged-rape-
2381323?pfrom=home-ndtv_topscroll

Protest by All India Progressive Women’s Association (AIPWA) in Bengaluru against CJI’s remark
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to the alleged rapist if he marries the 
girl he repeatedly raped when she was 
a minor, while in another, marriage is 
used as a reason to justify rape. The 
understanding appears to be that 
marriage absolves the rapist of is 
married to a man, she is his to abuse, 
injure and rape with impunity. Marriage 
is sanctioned as the tool, which casts a 
woman out of the ambit of protection of 
rule of law constitutionally guaranteed 
in this country. It is of grave concern 
that the CJI has made such comments, 
which are not only retrograde, but are 
in fact dangerous precedents. On the 
contrary the message that ought to be 
given is that any infringement on the 
dignity of women and endangering of 
their safety would be dealt with strictly.

As Praktiksha Baxi writes3, “When 
courts arrange marriages as if 
they were marriage brokers, they 
inaugurate a new form of marriage, 
sociologically speaking. These newer 
forms of socio-legal marriages, 
which may be characterized as 
3  https://m.thewire.in/article/gender/it-is-not-the-job-of-
the-courts-to-arrange-compromise-marriages-of-rape-
survivors/amp

“compromise marriages”, amount to 
legally-mandated forced marriages. 
“Compromise marriages” are a 
comprehensive violation of a woman’s 
right to be human, her right to life and 
dignity; and freedom of choice and 
expression… Forced into marriage, 
where rights to complain against sexual 
abuse are suspended, marriage to a 
rapist is solely constituted through the 
desire and the right of the husband 
over the traumatised mind and body 
of the wife-victim. The rights of the 
rapist-as-husband are then a macabre 
gift of modern Indian law, to be framed 
along with other celebratory pictures of 
patriarchal justice in the archives of our 
male-dominated courts.”

The CJI’s statements are an affront to 
the Constitutional guarantee of equality, 
and reduce women to the status of 
lesser citizens. It is a comprehensive 
violation of a woman’s right to be 
human, her right to life and dignity; and 
freedom of choice and expression. As 
Justice Chandrachud held in Navtej 
Singh Johar vs Union of India [citation], 
“We must, as a society, ask searching 
questions to the forms and symbols of 

injustice. Unless we do that, we risk 
becoming the cause and not just the 
inheritors of an unjust society”. By 
these statements, the Supreme Court 
faces this exact risk.

Under Article 51A(e) of the Constitution 
of India, it is the duty of every citizen 
to renounce practices derogatory to the 
dignity of women. As a citizen, given 
the grave responsibility of high public 
office, the CJI has acted contrary to the 
Fundamental Duty imposed upon him 
by the Constitution of India

It must be noted that the Judiciary 
in India is accountable not only for 
the judgments it pens but for every 
remark made by it in official capacity. 
Statements made by the CJI will have 
a huge impact on minds across the 
country. Statements made in open court 
must be in consonance with the dignity 
of the office and must not promote 
denigration of women. In view of this, 
we demand that the CJI issue a formal 
apology. nnn

AILAJ CONDEMNS THE ARREST AND REMAND OF 
Ms. DISHA RAVI, THE REGISTRATION OF CASES OF SEDITION 

TO STIFLE DISSENT AND DEMANDS 
HER IMMEDIATE RELEASE

The All-India Lawyers’ Association 
for Justice (AILAJ) strongly 
condemns the wholly arbitrary, 

illegal and unconstitutional arrest 
of Ms. Disha Ravi, a 21-year-
old resident of Bengaluru on 
13.02.2021.

A few weeks ago, it was alleged that 
a group of people were involved 
in an international conspiracy to 
cause disaffection against the 
government. According to media 
reports, Ms. Disha Ravi was 
subsequently accused of offences 
under Sections 124A, 153A and 
120B of the Indian Penal Code 
(IPC), 1860 in an FIR filed in Delhi in 
this regard. On the basis of this FIR, 
Ms.Ravi was arrested and flown out 

of Bengaluru to Delhi, in violation of all established procedures and 
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norms in constitutional and criminal 
law.

The nature of Ms. Ravi’s arrest 
is illustrative of law enforcement 
agencies’, especially the Delhi 
Police’s, growing contempt for the 
Rule of Law. Ms. Ravi was picked up 
from her home by the Delhi Police 
but was not allowed access to her 
lawyer, and flown out of Bangalore 
without either being produced 
before a Magistrate or obtaining a 
transit remand..

Article 22(2) mandates that every 
person who is arrested shall be 
produced before the nearest 
magistrate within a period of 
24 hours. The Ministry of Home 
Affairs has issued a Circular dated 
16.05.2012, which reiterates that it 
is mandatory to produce the accused 
before the nearest magistrate, in 
case of inter-state arrests. The 
Circular explicitly states thus:

It is seen that in many cases, the 
police officers carrying out arrest 
in another State bring back the 
arrested person and produce him 
before the Magistrate in their 
own jurisdiction. However, this 
procedure is not in accordance 
with law. According to Section 80, a 
person arrested must be produced 
before the Executive Magistrate or 
the Deputy Superintendent of police 
or the Commissioner of Police within 
whose jurisdiction the arrest was 
made unless the court which issued 
the warrant is within 30 kilometres 
of the place of arrest or is nearer 
than the Executive Magistrate or the 
Deputy Superintendent of Police or 
the Commissioner of Police within 
whose jurisdiction the arrest was 
made. It is emphasised that Section 
80 CrPC must be complied with, in 
every case.

Further, the Delhi High Court in 
Sandeep Kumar v State (NCT) 
of Delhi (2020) has held that in 
order for an inter-state arrest to be 
initiated, the police from the state 
that intends on making the arrest 
must contact and coordinate with 
the concerned police from the state 
where the arrest is being made

However, it appears that the 
Bengaluru Police was kept 

completely in the dark about the 
arrest and Ms. Ravi was not produced 
before a Magistrate in Bengaluru 
before being flown to Delhi. Further, 
it was only after more than 72 hours 
of custody that Ms. Ravi has been 
permitted access to the FIR lodged 
against her following orders from 
the Magistrate. This clearly marks 
an erosion of constitutional order 
if court orders are necessitated 
to share copies of an FIR with the 
person accused of serious offences. 
In Delhi, she was produced before 
a Magistrate, where the lawyer of 
her choice was not informed of the 
place of such production. She was 
remanded to five days of police 
custody by the Magistrate in the 
absence of her lawyer.There is 
little to no clarity on whether the 
case diary was produced before 
the Magistrate in Delhi and if there 
was any application of mind while 
remanding her to police custody for 
five days.

It is also necessary to highlight 
the charges that Ms. Ravi faces 
as this will demonstrate the 
absurdity of the allegations and 
raise serious questions on how 
such a complaint even came to be 
registered. The FIR alleges that 
there is a “global conspiracy to 
bring or attempt to bring into hatred 
or contempt or excite or attempt 
to excite disaffection towards the 
government established by law 
in India” and that the contents 
of a toolkit and document make 
out offences under Section 124A, 
153A, 153 read with 120B. This 
document according to the FIR is 
said to have encouraged people 
to “find protests happening in your 
city/state/country and participate in 
large or small numbers or organise 
one”, “organise solidarity protests 
either near Indian embassies, near 
your local government offices” and 
“record videos and take pictures 
to support the protest”. The FIR 
further alleges that an action place 
was drawn out “to further sustain 
the protests and draw popularity”. 
The FIR further alleges that there is 
a call for “economic warfare against 
India and certain Indian companies” 
and a call to “target symbols linked 
to Indian culture such as yoga and 

chai”. The FIR thus suggests that a 
call for protests, and the speaking 
out against Indian companies and 
“yoga and chai” would amount 
to an offence of sedition under 
Section 124A and promoting enmity 
between different groups. It is of 
grave concern that personal liberty 
is being sacrificed at the hands of 
such absurd allegations.

The Supreme Court, in Kedar 
Nath Singh vs State of Bihar, has 
curtailed the meaning of sedition 
and limited its application to acts 
involving intention or tendency to 
create disorder, or disturbance 
of law and order, or incitement to 
violence. This legal position on 
sedition was further strengthened 
in the Supreme Court in Balwant 
Singh And Anr vs State of Punjab 
where the court held that the mere 
act of two individuals raising the 
slogan “Khalistan Zindabad”in the 
aftermath of Prime Minister Indira 
Gandhi’s assassination could not 
be said to be exciting disaffection 
towards the government.

AILAJ notes with great distress that 
such muzzling of dissent is done 
with the intention of intimidating 
the general public by creating a 
climate of fear. The simple act of 
thinking and speaking is being 
criminalised even as bright and 
articulate minds are being targeted 
for daring to challenge fascist 
forces. The worrying frequency with 
which young citizens of this country 
are being incarcerated over flimsy 
charges poses a serious threat to 
our democracy.

We, therefore, demand that Ms. Ravi 
be immediately released and that 
the FIR against her be withdrawn 
forthwith. We also demand that an 
enquiry be conducted against the 
Police Officials who have arrested 
Ms. Ravi and that strict action be 
initiated against them for the lawless 
manner in which they have deprived 
her of her of personal liberty. nnn
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To,  

21.08.2020

(1) Mr Amit Shah,
The Minister of Home Affairs
India

(2) Prof. (Dr.) Ranbir Singh Chairperson & Vice-
Chancellor
 Committee for Reforms in Criminal Laws 
Centre for Criminology and Victimology 
National Law University, Delhi

Dear Sir,

Sub.: Reg. Committee for Reforms in Criminal Laws: 
Concerns regarding the intention of the Committee, 
its constitution and its functioning
The All India Lawyers Association for Justice consists 
of lawyers from across the country who have come 
together to uphold the core values of the Constitution. 
The Association is concerned about the manner in 
which the foundational values of the Constitution are 
being eroded and believe it is our duty to fight any such 
erosion.

We are submitting this representation in the regard 
to the Committee for Reforms in Criminal Laws and 
the manner in which the entire process reeks of 
arbitrariness and impropriety. 

At the outset, we would like to point out that such an 
exercise was initiated during the lockdown, when the 
Ministry of Home Affairs, Government of India, issued 
notification dated 04.05.2020 constituting the National 
Level Committee for Reforms in Criminal Laws to 
undertake a “review of criminal laws in India”. We 
must remember that at this juncture, the entire country 
was not only in the midst of a pandemic, but in fact 
a humanitarian crisis, where lakhs of migrant workers 
were forced to walk home hundreds of kilometres 
having been completely abandoned by the State. The 
pandemic followed by the imposition of an unplanned 
lockdown had destroyed lives and livelihoods. It was 
at this time, that the Ministry of Home Affairs took 
a decision to constitute a committee to undertake a 
complete overhaul of the criminal justice system, 
raising very serious concerns about the intent behind 
the same.

The acts of the Government must also be seen in the 
context of the manner in which the pandemic and the 
crisis in which the country is caught has been used 
by the Government to attempt to bring about several 
changes to the law which are against the interest of 

the people. The Government has rolled out a draft 
proposal to amend Environment Impact Assessment 
procedures, which was completely detrimental to the 
environment and vulnerable communities across the 
country. Similarly, several States have used this as an 
opportunity to suspend the operation of labour laws, 
the dilution of land ownership laws allowing for easy 
takeover of agricultural land by corporations, among 
other changes. This approach of the government 
has been appropriately characterized by what Naomi 
Klein calls the ‘shock doctrine’, where governments 
use ‘the public’s disorientation following a collective 
shock – wars, coups, terrorist attacks, market crashes 
or natural disasters – to push through radical pro-
corporate measures, often called “shock therapy”.’ It is 
in this context that we need to see the real intent of the 
Committee that has been constituted, which rule out 
the possibility of any bona fide.

The second aspect which clearly points to the lack 
of bona fide in the committee, is the fact that it has 
been constituted by the Ministry of Homes Affairs. In 
fact, there is no information forthcoming of the Terms 
of Reference and Objective of the MHA in forming 
such a committee. Law reform is the work of the Law 
Commission, and yet the Ministry of Home Affairs 
has hand-picked and constituted this Committee to 
perform the mammoth task of reviewing the entire 
criminal justice system. This government has during 
this pandemic, habitually and selectively invoked 
special draconian laws such as the Unlawful Activities 
Prevention Act and the National Security Act against 
peaceful protestors to stifle the fundamental freedoms 
of citizens. This speak volumes of what the real intent 
of a committee hand-picked by the Ministry of Home 
Affairs would do.

The Committee so constituted is all-male committee, 
dominated by members of the dominant class and 
castes, and Delhi-based. There are no women, 
Dalits, Muslims, Adivasis, LGBTQ persons, working 
class representatives or differently-abled person on 
the Committee- all of whom are very often on the 
receiving end of the criminal justice system, and have 
been the ones seeking law reforms. There is also no 
representative from any other part of the country and 
is an insult to the diversity of our country and our 
federal structure and highlights the discrimination of 
other states, especially from the North East and the 
South. It is an absolute shame that in the 21st century 
a committee that looks to overhaul law reforms is 
constituted in this manner.

The scale of what this committee is attempting to do 
is unmatched by any law reform process at any time 

REPRESENTATIONS
Criminal Law Reform



12 ALL INDIA LAWYERS’ ASSOCIATION FOR JUSTICE (AILAJ)

AILAJ E-MAGAZINE Issue 01

either before or after the Constitution of India came into 
force. Yet, the Committee is to complete this process of 
reviewing the entire criminal law within a period of six 
months. This is nothing but a mockery of a process. A 
letter submitted by several judges and lawyers to the 
Committee has outlined how criminal law evolved and 
developed “over 900 years of common law and almost 
hundred and fifty years of established jurisprudence” 
and now this Committee seeking to rehaul the same 
within a period of six months is ludicrous. Any bonafide 
approach would be a long-drawn out process involving 
all sections of society and all regions of the nation.

It must be noted that information of the Committee has 
not been put in the public domain, except on its own 
website. People are simply not aware of the functioning 
of such committee and there has been no effort to 
ensure that people across the country, both part of the 
legal fraternity and outside of it, are informed of such 
process being underway.

The Committee is seeking that a questionnaire be 
answered on its website be answered. However this 
questionnaire is designed in a manner that betrays its 
lack of serious study or involvement with the law. There 
is no reason forthcoming as to why particular questions 
have been put out, which provisions of the law there is 
an intent to “reform” and the objective of the same. In 
fact even these questionnaires are not put up on the 

website and are only given after persons register on 
the website. The Committee only seeks to consult with 
lawyers and “experts” and only in

English through its website also, completely negating 
the necessity of every citizen to engage with any 
process that looks to fundamentally change the legal 
landscape. The attempt of the committee in allowing for 
participation only online shows its elite and exclusive 
nature, which deprives to millions of people who have 
no internet access any opportunity to participate.

There can be no doubt that criminal law requires 
reform, be it in the repeal of laws that curtail freedom 
of speech like sedition or in removal of the exclusion of 
marital rape. However, the Committee for Reforms set 
up by the MHA does not indicate as to the possibility 
of such reform. Instead, the process initiated for 
Reforms in Criminal Laws, right from its inception to 
the manner of its functioning is seeped in arbitrariness, 
undemocratic functioning and a lack of bona fide, and 
betrays intentions of demolishing core Constitutional 
values.

In this context, we seek that the Committee for Reforms 
in Criminal Laws constituted by the Ministry of Home 
Affairs be immediately disbanded.nnn

To,

Date: 27.08.2020

(1) Mr. Prakash Javadekar, 
Minister for Environment,
Forests and Climate Change, New Delhi

(2) Secretary
Ministry of Environment, Forests and Climate Change,
New Delhi

(3) Officer Concerned, 
Draft EIA Notification 2020 (Submissions) 
Ministry of Environment, Forests and Climate Change
New Delhi

Dear Sir,

SUB: OBJECTIONS TO DRAFT EIA NOTIFICATION, 
2020

All India Lawyers’ Association for Justice is a collective 
of progressive lawyers, law professionals and law 
students that has come together seeking to promote 
democracy, secularism, rule of law.

AILAJ categorically condemn the draft Environment 

Impact Assessment Notification, 2020, insofar as 
it legitimizes corporate illegalities, clearly allows 
for environmental destruction through a number of 
provisions, and is violative of established principles of 
environmental law.

At the very outset it must be kept in mind that the right 
to a clean environment has been read by the Hon’ble 
Supreme Court to be a fundamental right in terms of 
Article 21 of the Constitution. Moreover, the Directive 
Principle of State Policy laid down in Article 48A of the 
Constitution directs that “The State shall endeavour to 
protect and improve the environment and to safeguard 
the forests and wild life of the country”.

In 1986, the Parliament enacted the Environment 
Protection Act, to provide for the protection and 
improvement of environment. The preamble of the said 
Act states that

“WHEREAS the decisions were taken at the United 
Nations Conference on the Human Environment held at 
Stockholm in June, 1972, in which India participated, 
to take appropriate steps for the protection and 
improvement of human environment;

AND WHEREAS it is considered necessary further to 
implement the decisions aforesaid in so far as they relate 
to the protection and improvement of environment and 

EIA notification
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the prevention of hazards to human 
beings, other living creatures, plants 
and property;”

Hence, the clear context for 
enactment of the 1986 Statute was 
the protection and improvement 
of the environment, and section 
3 of the Act explicitly gives the 
Central Government the power to 
take all such measures as it deems 
necessary or expedient for the 
purpose of protecting and improving 
the quality of the environment and 
preventing controlling and abating 
environmental pollution, subject to 
the Act.

The duty of the State to protect 
the environment has been well 
established by the Hon’ble Apex 
Court on a number of occasions. 
In fact, the Supreme Court, in the 
case of MC Mehta v Kamal Nath, 
[1997 (1) SCC 388], has held 
that, “Our legal system - based on 
English Common Law - includes 
the public trust doctrine as part of 
its jurisprudence. The State is the 
trustee of all natural resources 
which are by nature meant for public 
use and enjoyment. Public at large 
is the beneficiary of the sea- shore, 
running waters, airs, forests and 
ecologically fragile lands. The State 
as a trustee is under a legal duty to 
protect the natural resources.

In this context, the draft EIA 
Notification 2020 has shown itself to 
be utterly contrary to Articles 21 and 
48A of the Constitution, the letter 
and spirit of the 1986 and various 
settled principles of environmental 
law as discussed below.

A. PRELIMINARY OBJECTIONS:
The draft Notification was issued on 
23 March just before the imposition 
of the national lockdown. It is 
acknowledged that the country is 
going through one of the most 
serious crises it has ever faced in 
the form of the COVID-19 pandemic. 
The pandemic has ripped through 
our precarious public health 
system and devastated lives and 
livelihoods. The key institutions 
of democracy are in a state of 
suspended animation.

Due to the nature of the pandemic, 
executive power is all with 

parliamentary oversight being 
suspended and the judicial ability 
to exercise its powers being limited 
unlike in normal times. Other 
important aspects of a democracy 
be it civil society and political parties 
have been even more seriously 
hobbled and have been unable to 
play the watchdog role which is their 
role in a democracy.

The role of protests and 
demonstrations, which are a way 
of expression of public opinion in a 
vibrant democracy like India, today 
is in a state of suspended animation. 
It is at this very moment when we 
face a serious health pandemic 
and our democratic institutions are 
unable to function that the current 
regime has carried out far reaching 
changes in areas of our social and 
economic life, which would not 
have been possible without strong 
pushback.

In fact, the opportunistic use of a 
crisis situation to dilute legislations 
that protect the vulnerable sections 
of society and to further the pro-
corporate agenda of the State 
is flagrant. The Government has 
constituted a Committee for reforms 
of Criminal laws, which has opened 
up the entire criminal justice system 
to overhaul. At the same time, the 
pandemic has been used by several 
States to suspend the operation of 
labour laws that demand minimal 
compliances from employers in the 
name of protection of businesses. 
Other labour law changes include 
the extension of daily hours of work, 
and promotion of ease of business 
for industries at the expense of 
workmen at a time when the working 
class has witnessed the total failure 
of the so-called ‘welfare state’. Not 
only this, but the dilution of land 
ownership laws have allowed for 
easy takeover of agricultural land 
by corporations. Introducing such 
drastic amendments to the law 
during a pandemic would mean that 
the same would not even reach a 
majority of the people, who would be 
unable to respond to the same. This 
government has rushed through 
fundamental changes without taking 
people into confidence, and in fact, 
has used the absolute vulnerability 

of the populace to further its anti-
people agenda.

This approach of the government 
is appositely characterized by 
what Naomi Klein calls the ‘shock 
doctrine’. Shock doctrine is a ‘brutal 
tactic of systematically using the 
public’s disorientation following 
a collective shock – wars, coups, 
terrorist attacks, market crashes or 
natural disasters – to push through 
radical pro-corporate measures, 
often called “shock therapy”.’

Hence, we condemn the draft 
Notification for being yet another 
opportunistic use of a pandemic to 
effect pro-corporate and anti-people 
changes in an undemocratic fashion.

Notably, the EIA notification has also 
been failed to be published in local 
languages, leading to the Order 
dated 05.08.2020 of the Karnataka 
High Court in WP 8632/2020, which 
held as follow:

“Thus, the stand taken is that the 
comments of the public must be 
submitted only with reference to 
what is published in English and 
Hindi languages. This indicates 
the approach of the respondent 
which suggests that according 
to the respondent, those who do 
not understand English and Hindi 
languages cannot file their comments 
or objections to the impugned Draft 
EIA 2020 Notification... We restrain 
the respondent-Government of India 
from publishing the final notification 
on the basis of the impugned draft 
EIA Notification till the next date of 
hearing [i.e.] 7th September, 2020”

The Delhi High Court also ordered 
the Centre to print the draft EIA 
notification in the 22 languages 
mentioned in the Eighth Schedule of 
the Constitution, and the Supreme 
Court has rejected the challenge 
of the Central government in this 
regard.

B. SUBSTANTIVE OBJECTIONS
1.Categorisation

Clause 5 of the draft categorises all 
projects into Category ‘A’, Category 
‘B1’, and Category ‘B2’, apparently 
based on the potential social and 
environmental impacts and spatial 
extent of these impacts. Prior-EC 
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from the appropriate authority is 
made mandatory for projects under 
Category ‘A’ and

Category ’B1’. Projects under 
Category ‘B2’ only require EP, and 
not EC, and will not be placed 
before the Appraisal Committee 
except for those projects where it 
is explicitly stated in the Schedule. 
This is clearly a draft that intends 
to exclude as many projects as 
possible from the Appraisal process, 
including public consultation. For 
example, Construction projects of 
20,000-50,000 as well as oil and 
gas exploration projects have not 
been categorized as B2, and do not 
require public consultation.

Importantly, clause 5(7) states that 
no information relating to projects 
concerning national defence and 
security or involving other strategic 
considerations, as determined 
by the central government, shall 
be placed in public domain. The 
Central Government has unfiltered 
power to define ant project a   
‘involving strategic considerations’ 
and to refuse the public access 
to information regarding these 
projects.

Unfortunately, the categorization 
reveals that the threshold limit for a 
number of projects has been revised, 
allowing more and more projects to 
claim exemption from the rigours 
of EIA and public consultation. The 
arbitrary classification has been 
made solely to make the EPA devoid 
of rigour and exclude the mandatory 
requirement of public consultation 
for as many projects as possible.

2.Public Consultation

Public consultation is one of 
the foundational principles of 
environmental impact assessment, 
and allows for those directly 
affected by industrial projects to 
have a voice. It is too often seen 
that those who hold the power at 
the Centre are content to continue 
projects that are utterly destructive 
of the environment, so long as those 
projects are not in their backyard. 
Ultimately, these projects are often 
in areas where people depend 
on natural resources and clean 
environment, which ought to be kept 

is safe custody for them by the State. 
Ultimately, the notification shows 
that through re- categorisation 
and exemptions, people have 
been deprived of this basic right 
to be consulted regarding massive 
changes in their area in respect of a 
vast number of projects.

As early as 1992, the Rio Declaration 
stated that “Environmental issues 
are best handled through the 
participation of all concerned 
citizens and the state must 
provide an opportunity to citizens 
to participate in decision making 
process.”

The Hon’ble Supreme Court, in 
the case of Research Foundation 
For Science v. Union of India and 
Anr. [2003 (9) SCALE 303] held as 
follows:

“… the principle of good governance 
is an accepted principle of 
international and domestic laws. It 
comprises of the rule of law, effective 
State institutions, transparency and 
accountability and public affairs, 
respect for human rights and the 
meaningful participation of citizens 
in the political process of their 
countries and in the decisions 
affecting their lives. .. Environmental 
concerns have been placed at same 
pedestal as human rights concerns, 
both being traced to Article 21 
of the Constitution of India.. The 
rights to information and community 
participation for protection of 
environment and human health 
is also a right which flows from 
Article 21. The Government and 
authorities have, thus to motivate 
the public participation. These well-
shrined principles have been kept 
in view by us while examining and 
determining various aspect and 
facets of the problems in issue and 
the permissible remedies.”

Despite the Hon’ble Supreme 
Court having held that the rights 
to information and community 
participation for protection of 
environment and human health 
flow from Article 21, the notification 
attempts to permit violation of this 
fundamental right in a number of 
projects.

Clause 10 of the notification 

pertains to the stages in the prior 
EC/EP process, and makes it 
clear that category ‘B2’ projects, 
including those which are mandated 
to be placed before the appraisal 
committee, are not required to go 
through the public consultation 
process. Further, the Proviso to 
clause 14(2) of the notification 
specifically exempts a number of 
projects from public consultation.

Another clause that allows projects 
to escape from the mandate of public 
consultation is Clause 14(8), that 
allows the nominated public agency/ 
authority to report to the Regulatory 
Authority concerned that owing to 
the local situation, it is not possible 
to conduct the public hearing in a 
manner which will enable the views 
of the concerned local persons to 
be freely expressed. The clause 
provides that on this report, the 
Regulatory Authority may decide 
that the public consultation in 
the case need not include public 
hearing. It is clear that this can 
be used against the people in any 
situation where there is public 
agitation against a project to simply 
override the desires of the people.

Moreover, prior to the public 
consultation, the draft EIA report 
can be accessed by the public only 
through a written request, whereby 
the report will be made available 
at a notified place during office 
hours. This shows that there is 
no desire to truly engage with the 
public during the public consultation 
process, and the same is reduced 
the bureaucratic red tape. The draft 
EIA must be made freely available 
in the vernacular language and 
must be publicized to allow for real 
participation in the process.

It must be noted that Annexure– I, 
which lays down the process of 
public consultation, provides for a 
minimum notice period of twenty 
days to be provided to the public 
for furnishing their responses. This 
is grossly insufficient and must be 
increased to at least sixty days.

There is no claim made in the 
notification that these projects will 
not impact the environment or the 
right of citizens under Article 21.
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Moreover, in case of modernization, 
Clause 16 notes that EIA report is 
not required where the intended 
increase in production capacity is 
up to 25% and public consultation 
is not required unless there is an 
increase of production capacity by 
more than 50%.

Hence, the notification is violative of 
the principles settled by the Hon’ble 
Supreme Court.

3. Exemptions

Clause 26 of the notification lays 
down a list of 40 cases that are 
exempt from the requirement 
of prior EC or EP. While some 
of the exemptions protect the 
rights of local craftspersons and 
communities, others are vague 
and lend themselves to broad 
interpretation, exempting a large 
number of projects. It is to be 
remembered that exemption from 
mandatory procedures must be 
in exceptional cases and cannot 
include cases like ‘Activities 
declared by State Government 
under legislations or rules as non-
mining activity’, ‘Manufacturing of 
products from polymer granules or 
manmade fibers from granules or 
flakes or chips’ and ‘Manufacturing 
of Linear Alkyl Benzene Sulphonic 
Acid (LABSA) from LAB’, which are 
all industrial projects.

4. Cognisance of violations

Clause 22(1) of the Notification 
reads as follows:

“22(1) The cognizance of the 
violation shall be made on the:-

(a) suo moto application of the 
project proponent; or

(b) reporting by any Government 
Authority; or

(c) found during the appraisal 
by Appraisal Committee; or

(d) found during the processing 
of application, if any, by the 
Regulatory Authority.”

There is no mechanism by which 
an effected party or a concerned 
member of the public can seek 
cognizance and action for a 
violation of a project. This in 
condemnable, and must be altered 

to require cognizance to be taken 
on complaints of individuals.

5.Post Facto clearance and 
monitoring

Clause 22(7) of the Notification 
allows for a remediation plan and 
natural and community resource 
augmentation plan in cases of 
violations, as a condition of 
Environment Clearance. This is 
nothing but permitting post facto 
clearances, which have been 
repeatedly held to be contrary to 
law.

In fact, as recently as 1st April, 
2020, the Hon’ble Supreme Court 
held in Alembic Pharmaceuticals 
Ltd. v. Rohit Prajapati & Ors [Civil 
Appeal No. 1526 of 2016] as follows:

“The concept of an ex post facto EC 
is in derogation of the fundamental 
principles of environmental 
jurisprudence and is an anathema 
to the EIA notification dated 27 
January 1994. It is, as the judgment 
in Common Cause holds, detrimental 
to the environment and could lead 
to irreparable degradation. The 
reason why a retrospective EC or 
an ex post facto clearance is alien 
to environmental jurisprudence 
is that before the issuance of 
an EC, the statutory notification 
warrants a careful application of 
mind, besides a study into the 
likely consequences of a proposed 
activity on the environment. An EC 
can be issued only after various 
stages of the decision-making 
process have been completed. 
Requirements such as conducting a 
public hearing, screening, scoping 
and appraisal are components of 
the decision-making process which 
ensure that the likely impacts of the 
industrial activity or the expansion 
of an existing industrial activity are 
considered in the decision-making 
calculus. Allowing for an ex post 
facto clearance would essentially 
condone the operation of industrial 
activities without the grant of an 
EC. In the absence of an EC, 
there would be no conditions that 
would safeguard the environment. 
Moreover, if the EC was to be 
ultimately refused, irreparable 
harm would have been caused to 

the environment. In either view of 
the matter, environment law cannot 
countenance the notion of an ex 
post facto clearance. This would be 
contrary to both the precautionary 
principle as well as the need for 
sustainable development.”

Another extremely regressive step 
is in Clause 20(4), where there is a 
mandate upon the project proponent 
to provide a yearly compliance 
report. Notably, since the 1994 
EIA notification, there has been a 
mandate for biannual compliance 
reports.

6.Constitution of Committees

Clauses 6 through 9 of the 
draft notification deal with the 
Constitution of a number of 
important committee. These 
committees will all be constituted 
at the pleasure of the Ministry, and 
no autonomy has been given to the 
States in this regard. Unfortunately, 
this necessarily implies that the 
Government can push its agenda 
through these Committees, which 
will have no real autonomy, but will 
act as a rubber stamps for whatever 
the Government wished.

Conclusion
The Supreme Court has adopted 
the principle of sustainable 
development, meaning that the 
development that takes place must 
be met without compromising the 
ability of future generations to meet 
their own needs. In fact, in the 
case of Research Foundation For 
Science v. Union of India and Anr. 
[2003 (9) SCALE 303], it was held 
as follows:

“The legal position regarding 
applicability of the precautionary 
principle and polluter pays principle 
which are part of the concept of 
sustainable development in our 
country is now well settled. In 
Vellore Citizens’ Welfare Forum v. 
Union of India and Ors. , a three 
Judge Bench of this Court, after 
referring to the principles evolved 
in various international conferences 
and to the concept, of “sustainable 
development”, inter alia, held that 
the precautionary principle and 
polluter pays principle have now 
emerged and govern the law in our 
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country, as is clear from Articles 47, 48A and 51A(g) 
of our Constitution and that, in fact, in the various 
environmental statutes including the Environment 
(Protection Act, 1986, these concepts are already 
implied. These principles have been held to have become 
part of our law. Further, it was observed in Vellore 
Citizens’ Welfare Forum’s case that these principles are 
accepted as part of the customary international law and 
hence there should be no difficulty in accepting them as 
part of our domestic law.”

Unfortunately, from start to finish, the draft notification 
weakens these settled principles. The regulatory 
system is steadily being dismantled with all important 
safeguards being diluted.

The notification reveals that far from acting in its role of 
protecting the forests and environment, the Ministry has 

somehow chosen to launch an onslaught on them, and 
is acting almost as if it were a Ministry of Industries. 
Commercial interests and ‘ease of business’ has 
become the motto even for the Ministry of Environment, 
Forests and Climate Change This onslaught dilutes 
public participation and is undemocratic and violative of 
the principal of federalism.

We demand that the draft EIA notification 2020 must 
be withdrawn in toto. Any attempt to issue new EIA 
notifications must be initiated after the pandemic and 
must be in line with international principles, Article 
21 and 48A, and the objective of the Environment 
Protection Act. nnn
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To,                                                        10.08.2020

Shri Ravi Shankar Prasad

The Hon’ble Minister of Law and Justice Government 
of India

4th Floor ‘A’ Wing New Delhi 110001

Respected Sir,

Sub: Urgent need for financial relief for lawyers 
during the Pandemic
We are writing this letter to you with reference to the 
ongoing Covid-19 pandemic and the manner in which it 
has affected the legal fraternity. It is observed that law 
professionals across the nation have little work and 
are struggling to sustain themselves. Many of them 
have also been compelled to resort to other work like 
selling fruits and street food. The times are becoming 
increasingly difficult for them.

It is pertinent that we draw your attention to the 
miserable conditions of the young advocates whose 
primary litigation and practice revolve around the trial 
courts and tribunals of the country. Advocates, juniors 
and other law professionals, working particularly in 
the Taluks and smaller districts are under excessive 
distress. Unfortunately, most of the Courts are 
working in a very limited manner and hence most of 
these young advocates are rendered workless and 
without any earning. Many of them are migrants from 
different parts of the nation and have recurring living 
expenses like house rent and utility bills. Under the 
worst circumstances, if any of them are affected by 
Covid-19, they shall have no means to access any 
treatment at all.

Similarly other law professionals including the law 
clerks in different law offices have very limited or no 
income at all during the pandemic. They also have their 
daily expenditures like house rent and other expenses. 
Most of them have families to support and it has 
become extremely difficult for them to sustain. They 
are also exposed to being infected by the pandemic 

and in a situation as such, they cannot afford any 
treatment with their limited means.

We understand and strongly believe that as a 
fraternity, we have a responsibility to protect the basic 
right to livelihood and dignity of the lawyers in India. 
On that note, we request you to please consider the 
following demands that we have for the benefit of all 
law professionals during this Pandemic.

1) Grant a monthly financial assistance of 
Rs 30,000 for every lawyer and law clerk in India until 
the pandemic lasts.

2) Disperse easy loans worth upto three lakh 
rupees, repayable within three years in installments 
without any interests charged.

3) It is also demanded that all advocates and 
other law professionals, who test positive for Covid-19 
should be given free and adequate treatment by the 
Government of India.

4) We further request a careful, calibrated and 
limited opening of all Courts, with all protections and 
necessary care to improve access to justice for all.

5) Additionally, we request you to also make 
arrangements for access to the internet and video 
conferencing with the Court for lawyers who do not 
have internet connection and equipment.

In these extraordinary times, we are looking up to you 
with immense hope to strengthen the community of 
law professions. We believe that the government has 
a responsibility to make special arrangements for the 
legal fraternity, much like the government has already 
done for various sections of society as well as the 
industries. Without your intervention, the very system 
of legal professionals shall destabilize and collapse. 
Therefore, we demand an expeditious decision on the 
subject. nnn
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