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Fr. Stan Swamy is no more. A 
Jesuit priest, Fr. Stan Swamy 
spent several decades working 

for the rights of Adivasis and Dalits 
before he was framed, falsely impli-
cated and arrested by the National 
Investigative Agency (NIA) in con-
junction with the Bhima Koregaon 
investigation.

Fr. Stan, aged 84 years, was 
lodged in Taloja Central Jail since 
his arrest on 8th October 2020. He 
was suffering from serious ailments 
including Parkinson’s disease, hence 
it was difficult for him to even hold 
a cup or a glass to drink water. The 
prison authorities denied him a sip-
per compelling him to move the 
Court, which gave the NIA 20 days 
to respond to the request! It is only 
after immense public pressure that 
his request was heeded to, notably 
several weeks after he asked. UAPA 
charges effectively meant that his 
bail applications were inevitably re-
jected.

His already critical health con-
dition was worsened by the incar-
ceration and inhuman prison con-

ditions leading to him contracting 
Covid-19. It was only then that, on 
an application filed by him in the 
Bombay High Court, that he was 
finally moved to the Holy Fami-
ly hospital in Mumbai. During the 
hearing, the Division Bench, of the 
Bombay High Court, hearing the 
matter, personally interacted with 
Fr. Stan over a video call on 21st 
May, when he told this to the Judg-
es: “Eight months ago, I would eat 
by myself, do some writing, walk, 
I could take bath by myself, but all 
these are disappearing one after an-
other. So Taloja Jail has brought me 
to a situation where I can neither 
write nor go for a walk by myself. 
Someone has to feed me. In other 
words, I am requesting you to con-
sider why and how this deteriora-
tion of myself happened.”

Now, Fr. Stan is no more. The 
Bhima Koregoan case is being oper-
ated by the Modi-Shah government 
as an instrument to jail any voice of 
dissent. Criminal law and the inves-
tigative machinery are weaponised 
to stifle any political dissent. UAPA 

obliterates basic principles of the 
Rule of law, with jail, and not bail, 
being the norm. Taloja Central Pris-
on authorities oversaw and ensured 
the regression of Fr. Stan’s health, 
denying him a sipper for more than 
a month. As lawyers though, it is 
the failure of the Courts, entrusted 
by the Constitution with the duty of 
protection of our rights that stands 
apart. As Justice A.P. Shah puts it: 
“The only institution capable of 
stopping the death of democracy is 
aiding it”. The use and abuse of the 
UAPA is so rampant now that even 
retired judges of the Supreme Court 
have expressed their grave concern 
at the apparent indifference of the 
courts, which are disinclined to 
grant bail.

AILAJ pays tribute to Fr Stan 
Swamy by reiterating its resolve to 
fight for the repeal of UAPA and all 
draconian laws, and for the release 
of all human rights advocates and 
activists targeted and jailed by the 
present majoritarian Union govern-
ment. p

FR. STAN SWAMY’S DEATH IS NOTHING BUT 
INSTITUTIONAL MURDER



3lawyersassociationforjustice@gmail.com

AILAJ E-MAGAZINE Issue 02Editorial

Justice S.S. Shinde, Bombay High 
Court, during the hearing of 
the pending application of Fr. 

Stan Swamy, after his death said in 
Court, "Such a wonderful person. 
The kind of services he has ren-
dered to the society. We have re-
spect for his work...". These words, 
cannot take away from the fact that 
the Court did not grant him bail, 
and finally he died in judicial custo-
dy. Fr Stan Swamy, the Jesuit Priest, 
who spent his lifetime working with 
the oppressed sections, at the age of 
83 years, was falsely implicated and 
arrested on 8th October 2020 in the 
Bhima Koregaon case. He died on 
5th July, 2021, in what is nothing 
short of an institutional murder. He 
was falsely implicated in the Bhima 
Koregaon case as have several other 
activists, lawyers and intellectuals. 

The concocted nature of the case 
has time and again been brought 
out. A report by Arsenal Consulting 
has also showed that Rona Wilson 
and Surendra Gadling, also arrested 
in the Bhima Koregaon case, were 
cyber-attacked and incriminating 
letters were planted on the laptop by 
the same attacker. Pegasus spyware, 
the surveillance software was used 
to snoop on several persons impli-
cated in the Bhima Koregaon case 
including Prof. Hany Babu, Vernon 
Gonsalves, Anand Teltumbde, Sud-
ha Bharadwaj, Gautam Navlakha, 
Prof. Shoma Sen, Arun Ferreira and 
their relatives and lawyers.  

Pegasus spyware, is a surveil-
lance product of Israeli-firm NSO, 
sold only to Governments and not 
to private entities. Pegasus allows 

those operating it to remotely hack 
into smartphones and gain access 
to their contents and functions, in-
cluding the microphone and cam-
era, which can then be transmitted 
back to the hacker with the target 
being totally oblivious to the breach. 

Now we know that the Pegasus 
spyware has been deployed against 
not only journalists, politicians and 
political leaders, but also a sitting 
Supreme Court judge and the wom-
an who accused former CJI Ranjan 
Gogoi of sexual harassment, and 
her family members. All these per-
sons have been named as potential 
targets of surveillance in what has 
taken the country, and the legal fra-
ternity by storm. Indeed, this inva-
sion of privacy and snooping does 
not augur well for our democracy.

The name of the sitting Supreme 
Court judge is currently withheld. 
This is a matter of grave concern 
that has necessary implications on 
the independence of the judiciary 
and in the administration of justice. 

Equally worrisome are the re-
ports that eleven phone numbers 
associated with the Supreme Court 
staff, who had accused ex-Chief 
Justice of India Ranjan Gogoi of 
sexual harassment, and her fami-
ly, were also marked as targets for 
surveillance. Reportedly, her phone 
number and other phone numbers 
belonging to her husband and two 
brothers were marked as possi-
ble candidates for surveillance in 
the same week that her allegations 
against the CJI were first reported. 
It stands to reason that she and her 
family were made persons of inter-

est only in light of her allegations 
against the Chief Justice of India. 
We must recall that, following these 
allegations, a suo motu case heard 
by a bench headed by Shri Ranjan 
Gogoi himself, and it was stated that 
the allegations were a deep-rooted 
conspiracy to embarrass the CJI and 
destablise judicial independence, 
leading to the constitution of a sin-
gle member committee of Justice 
A.K. Pattanaik to inquire into the 
“conspiracy” angle. The report of 
this Committee was submitted and 
the suo motu case was given a qui-
etus, but the Report was never made 
public. The Internal Committee of 
the Supreme Court, consisting Jst. 
Bobde, Jst. Indira Bannerjee and 
Jst. Indu Malhotra exonerated Shri 
Ranjan Gogoi, even though the 
complainant was refused legal as-
sistance before the Committee. This 
report was not provided to the com-
plainant and, in fact, has not been 
made public.

The talk around the decisions 
of the Court helmed by CJI Gogoi, 
in matters that were crucial to the 
Modi government including the 
PIL seeking inquiry into the ‘Rafael 
Deal’, Babri Masjid demolition case, 
Alok Verma case, etc. continues. 
Justice Gogoi’s determined effort to 
drive the Assam NRC to it comple-
tion has been subject to severe criti-
cism as well. As Gautam Bhatia puts 
it: “Thus, an immensely complex 
administrative and bureaucratic ex-
ercise — that would ultimately leave 
more than 1.9 million people on 
the cusp of statelessness — was im-
posed from above, to the extent that 

THE PEGASUS SNOOPGATE:
A COMPELLING CASE FOR SOU MOTU

JUDICIAL INTERVENTION
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the suggestions of the elected gov-
ernment (often requesting for more 
time to ensure a more humane and 
accurate process) were overridden. 
Moreover, crucial decisions about 
the NRC — such as admissible doc-
uments and methods of proving 
citizenship — were either taken in 
closed-door meetings between the 
court and the NRC coordinator, or 
adjudicated through sealed covers.”.

We must recall here the manner 
in which then-CJI dealt with the ha-
beas corpus cases after the abroga-
tion of Article 370 and the abolition 
of Kashmir’s special status. Refusing 
to deal with the legality of the deten-
tions, as is necessitated,  CJI Gogoi 
instead granted “permission” to the 
petitioners to travel to Kashmir and 
“meet” those being detained, on the 
condition that they would not do 
anything else in the state. Indeed, 
when the habeas corpus petition by 
Iltija Mufti, in regard to the deten-
tion of her mother, former Jammu 
and Kashmir Chief Minister Meh-

booba Mufti was being heard, CJI 
Gogoi asked: “Why do you want to 
move around? It is very cold in Sri-
nagar”.

While refusing protection from 
arrest to Journalist-political com-
mentator Abhijit Iyer-Mitra over 
alleged derogatory remarks on the 
Konark Sun temple, CJI Gogoi said, 
"If your client is facing threats, there 
is no better place than jail"! Such was 
the attitude towards constitutional 
rights and freedoms of people.

CJI Gogoi-headed collegium 
also gave in to the arm-twisting by 
the Union Government by recom-
mending Jst. Kureshi as Chief Jus-
tice of the Tripura High Court, after 
the Union Government dragged its 
feet in appointing him as the Chief 
Justice of Madhya Pradesh High 
Court. Incidentally, Jst. Kureshi, as a 
High Court judge, in 2010, had sent 
Amit Shah to police custody in the 
Sohrabuddin fake encounter case.

Ofcourse, within six months of 
his retirement, CJI Gogoi was nomi-

nated to the Rajya Sabha as “a mem-
ber of eminence” by the Union gov-
ernment, a move that received wide 
criticism by all sections of the legal 
fraternity.

Now, with the Pegasus revela-
tions that the phones of the com-
plainant against CJI Gogoi, and her 
family members, were potential tar-
gets of surveillance, several crucial 
questions are thrown up. What was 
the motive for their surveillance, 
who sanctioned and enabled this. 
Most crucially, whether this had any 
bearing on the manner in which 
the decisions taken by CJI Gogoi, 
administratively and judicially. An-
swers to these questions have great 
ramifications for the independence 
of the judiciary and hence there is 
a need to thorough investigation 
and accountability. It is imperative 
that the Supreme Court takes judi-
cial notice of Pegasus snoopgate and 
takes all necessary steps to protect 
the institution and its independence.
p
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Fr. Stan’s death on 5th July, 
2021 while in judicial custo-
dy in Holy Family Hospital 

was a death he himself foretold . 
In a hearing before the Bombay 

High Court on 21.05.21 after eight 
months in prison without any judi-
cial reprieve, he had expressed how 
his stay in Taloja jail had meant a 
‘steady by slow regression’ of his 
‘body functions’. He documented 
in painful detail this regression:

“Eight months ago, I would eat 
by myself, do some writing, walk, 
I could take bath by myself, but all 
these are disappearing one after 
another. So Taloja jail has brought 
me to a situation where I can nei-
ther write nor go for a walk by my-
self. Someone has to feed me.” 

He then asks the poignant 
question as to why ‘this deteriora-
tion of myself happened?’ He is also 
intensely aware of the end point of 
this ‘deterioration.’ He states that ‘if 
this were to go on’, he would ‘possi-
bly die very shortly.’ The thought of 
death makes him express his wish 
that ‘Whatever happens to me, I 
would like to be with my own’.  

The institutions of the Indian 
state unfortunately remained silent 
in the face of the progressive dete-
rioration of the health of  Fr. Stan 
Swamy and was deaf to his last wish 
to ‘be with his own.’ In the context 
of this failure of the Indian State to 
ensure both the right to life as well 
as the right to die with dignity, what 
does justice for Fr. Stan mean? It is 
imperative that there be an inqui-
ry into understanding the causes 
which led to the death of Fr. Stan. 
The question of the erosion of the 
right to life in prison has various 
facets right from the decision to ar-

rest a 83 year old man to the con-
duct of the NIA in opposing any 
health related relief for Fr. Stan to 
the lower judiciary’s failure in deal-
ing expeditiously with the bail ap-
plication of Fr. Stan. Flowing from 
the inquiry, there must be a series of 
recommendations which establish 
a legal framework for dealing with 
such cases in the future. The ques-
tion of release on bail even in UAPA 
cases as well as home detention of 
older persons must be actively con-
sidered. 

However the question of jus-
tice for Fr. Stan involves questions 
which are wider than an inquiry. It 
must take the form of an acknowl-
edgment by the Government of 
the wrongness of the decision to 
arrest and detain an 83 year old ail-
ing man which eight months later 
resulted in his death. The Govern-
ment must apologize for this inhu-
mane act which has had such tragic 
consequences. 

There is also the need for a ju-
dicial acknowledgement of failure 
in protecting the right to life of Fr. 
Stan. The Supreme Court has itself 
not hesitated to acknowledge judi-
cial errors with grave consequenc-
es. The most momentous being the 
judgment in Puttaswamy v Union 
of India, where the Court acknowl-
edged, that  three judicial decisions 
were ‘discordant notes’ in the ‘evo-
lution of a doctrine’ which places 
‘dignity of the individual and free-
doms and liberties at the forefront’. 
The decisions were the denial of 
habeas corpus rights during the 
emergency in ADM Jabalpur, the 
denial of rights to the LGBT com-
munity in Suresh Kumar Koushal 
and holding that preventive deten-
tion laws were not subject to the 

discipline of the right to life under 
Article 21 in A.K. Gopalan. The 
Supreme Court has also not hesi-
tated to use the language of apol-
ogy when grievous wrongs have 
been committed. In Navtej Singh 
Johar v Union of India, the Court 
says, ‘history owes an apology to 
the members of this community 
[LGBT] and their families, for the 
delay in providing redressal for the 
ignominy and ostracism that they 
have suffered through the centu-
ries’. 

The indication that there is 
some churning is in the reporting 
that one of the judges before whom 
Fr. Stan’s bail application was heard, 
Justice Shinde said that, ‘he attend-
ed the funeral of Stan Seamy[sic] 
virtually and found all the speeches 
dignified recognising the contribu-
tion of the late Stan Swamy.’ Howev-
er an apology has to go beyond this 
and has to have at least two dimen-
sions, namely an acknowledgment 
of an error and a commitment that 
what happened to Fr. Stan will not 
happen to anyone else. The judi-
cial failure in this case which needs 
to be acknowledged is its failure to 
comprehend that detention per se 
of  Fr. Stan was a violation not just 
of the right to personal liberty but 
the right to life itself and then fail-
ing to act to ensure that he was not 
denied the right to die with dignity.  

Justice has to also embody the 
vital principle of ‘non recurrence’. If 
this is so, then it is imperative that 
henceforth for all older persons ar-
rest should be a measure of the last 
tion is based on conjectures. There 
was no material to  substantiate that 
Fr. Stan was complicit in commit-
ting any ‘terrorist act’ as defined in 
the UAPA. In fact what the state did 

Justice for Fr. Stan Swamy
Arvind Narrain
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was to paint a constitutional con-
cern for the rights of the adivasis 
as terrorism. This has damaged the 
reputation and dignity of Fr Stan re-
sort and if arrest is to be resorted to 
at all, it must be home arrest. It is 
only home arrest which will protect 
the right to heath, the right to life as 
well as the right to die with dignity 
of older persons thereby protecting 
the values of the Constitution. 

Getting back to 
the question of arrest 
itself, the case of the 
prosecuand created a 
wrongful state man-
ufactured perception 
of ‘criminality’ around 
someone who es-
poused constitutional 
concerns. This has to 
be remedied through 
a speedy as well as just 
and fair trial of the 
BK-15. Once the trial 
comes to a conclusion, it is hoped 
that the judgment itself will play 
some role in restoring the dignity 
of Fr. Stan as a citizen committed to 
constitutional values. 

In the contemporary era one 
of the gravest consequences of glo-
balization according to Balagopal 
is that it has delegitimize  concern 
for the poor. In his concern for the 
dispossessed, Fr Stan symbolized 
not only a critique of the values 
promoted by globalisation but also 
an active espousal of the constitu-
tional value of fraternity. He stood 
with the adivasis in their struggle 
to make the constitutional speak 
to their concerns of communi-
ty control over  ‘water, forest and 
land’.  Fr. Stan’s life’s work was to 
ensure that the text of the Consti-
tution were not ‘dull lifeless words’ 
but rather addressed the concerns 
of the Adivasis. The Constitution 
which spoke to Fr. Stan was not the 

‘liberal’ Constitution which bland-
ly put forward a notion of equality 
which ‘forbids the rich as well as 
the poor to sleep under bridges, 
to beg in the streets and to steal 
bread’  Rather it was a ‘transforma-
tive Constitution’ whose ‘hallmark’ 
was that it ‘promotes and engen-
ders societal change.’   

A transformative constitution 
from the Adivasi perspective re-

quires that constitutional inter-
pretation centre both the Vth and 
VI Schedules of the Constitution 
as well as legislation such as the 
Panchayat Extension to Scheduled 
Areas Act which empowers Gram 
Sabhas in Adivasi areas to safe-
guard their ‘cultural identity and 
exercise control over ‘community 
resources.’ 

The Supreme Court in Samatha 
v State of Andhra Pradesh  embod-
ied such a transformative approach: 
“ …the purpose of the Fifth and 
Sixth Schedules to the Constitution 
is to prevent exploitation of truthful, 
inarticulate and innocent tribals and 
to empower them socially, educa-
tionally, economically and politically 
to bring them into the mainstream 
of national life. The founding fathers 
of the Constitution were conscious 
of and cognizant to the problem of 
the exploitation of the Tribals. They 
were anxious to preserve the trib-

al culture and their holdings.Thus, 
the Fifth and Sixth Schedules [are] 
an integral scheme of the Constitu-
tion with direction, philosophy and 
anxiety is to protect the tribals from 
exploitation and to preserve valuable 
endowment of their land for their 
economic empowerment to elon-
gate social and economic democracy 
with liberty, equality, fraternity and 

dignity of their person in 
our political Bharat.”

It is precisely this 
transformative approach 
to the Constitution 
which should be taken 
forward  as an apt hom-
age to Fr. Stan’s vision 
which was fundamen-
tally about guaranteeing 
Adivasis their collective 
rights over water, land 
and forest. One of the 

issues he was most involved in be-
fore his arrest was the public inter-
est litigation he had filed on behalf 
of the thousands of adivasis who 
had suffered unjust imprisonment. 
That litigation should be taken to 
its logical conclusion. 

Memorizing his life should be 
about making his commitments, 
wider social and political con-
cerns. A  shared and public culture 
has to be built which foregrounds 
the struggle of the Adivasis for the 
fulfilment of the Constitution’s 
promise to them. Out of this pub-
lic memory built out of innumera-
ble public events, protests, books, 
films, changes in school and college 
syllabi must emerge actions which 
take forward the  concerns which 
animated Fr. Stan.  That would be a 
step in the direction of justice for Fr. 
Stan. p
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The recent institutional mur-
der of Jesuit priest Fr. Stan 
Swamy has once again 

brought to public scrutiny and de-
bate the inhumanity and the un-
constitutionality of the Unlawful 
Prevention of Activities Act, 1967 
(UAPA) – under which Fr. Stan 
Swamy was awaiting trial in Mum-
bai’s Taloja jail. In the last one year 
alone, scores of human rights ac-
tivists, student leaders, journalists, 
intellectuals, Muslims, Dalits and 
Adivasis have been booked un-
der this notorious law for a range 
of manufactured and incredulous 
reasons – all with the singular and 
stated aim of exorcising dissent and 
civil liberties from the democratic 
fabric of India.

The UAPA which has come to 
be the primary law on anti-terror-
ism today, and the most effective 
tool of the State to silence its detrac-
tors, did not originate as a means 
to combat terrorist activities when 
it was first introduced in the year 
1967. It was enacted to target un-
lawful activities of a general nature.  
It was only through subsequent 
amendments in the year 2004 – in 
response to the repeal of Prevention 
Of Terrorism Act (“POTA”)  and in 
the year 2008 – in response to the 
terrorist attacks in Mumbai – that 
stringent provisions on terrorism 
were introduced. Many anti-terror 
provisions which are found in the 
UAPA today were blindly trans-
ferred from POTA, without paying 
heed to the fact that the misuse of 
these provisions was what led to 
the repeal of POTA from the statute 
books in the first place. 

Under the UAPA, as it current-
ly stands, any person can be des-
ignated as a terrorist or said to be 

indulging in unlawful activities, 
and any group can be classified as a 
“terrorist group” or “unlawful asso-
ciation” and be penalised for it. The 
definitions in the Act are broad, 
overly vague, allowing for almost 
any activity that displeases the State 
to fall within its large ambit. An 
example of how broadly the defi-
nition of terrorist activity can be 
stretched under the UAPA, can be 
seen in the Gadchiroli case, where 
the Court cited interviews of Pro-
fessor G.N. Saibaba discussing the 
history of the communist move-
ment and of him criticising govern-
ment policies at various meetings 
to argue that Saibaba is affiliated to 
CPI-Maoist which is a banned or-
ganisation. This expansive, all-en-
compassing interpretation is not an 
exception, but a routine in cases of 
UAPA – where a broad allegation 
of being a Maoist and a terrorist 
is slapped against anyone standing 
up to the oppression of the State. 
Alongside these deliberately vague 
and broad definitions which allow 
the State to incarcerate whoever 
they please, the legal process un-
der the UAPA is drafted in such a 
way as to impose maximum hu-
man cost on the accused, effectively 
rendering the final verdict of their 
guilt or innocence completely ir-
relevant. Under the UAPA, for bail 
to be sanctioned, two requirements 
have to be fulfilled: one, the pub-
lic prosecutor has to be heard on 
the matter and two, the court after 
perusal of the case diary or report 
must be of the opinion that there 
are no reasonable grounds for be-
lieving that the accusation against 
such person is prima facie true. The 
implication of such a presumption 
is the unfair burden on the accused 

to prove the prosecution wrong 
at the stage of granting bail itself! 
Abhinav Sekhri, a noted criminal 
lawyer notes that this provision 
puts the Accused in a double bind 
– if she applies for bail and loses, 
it’s a huge blow for her chances of 
eventually getting a discharge and 
if she doesn’t apply for bail, she will 
continue to languish in pre-trial 
detention for many years to come 
given the snail pace at which crim-
inal cases are discharged within the 
legal system.  The Supreme Court 
in National Investigation Agen-
cy vs Zahoor Ahmad Shah Watali 
has laid down that the lower courts 
could not go into the veracity of 
the material against the accused 
to decide if there was ‘a reasonable 
grounds for believing that the accu-
sation against such person is prima 
facie true’. The consequences of this 
ruling which dilute the adjudicato-
ry role of the trial courts has had a 
devastating impact at the ground 
level. As PUCL General Secretary, 
V Suresh puts it: “What the Wata-
li ruling has now established as 
law for the entire country is that 
until the trial concludes, no court 
can ever consider any application 
seeking bail filed by by any person 
accused of committing an UAPA of-
fence under Chapters IV (‘Punish-
ment for Terrorist Activities’) and 
VI (‘Terrorist Organisations and 
Individuals’). Even the possibili-
ty that this process may take years 
cannot be urged as grounds for the 
court to consider bail. All that is re-
quired is a charge under the UAPA 
and some material implicating the 
accused person. Thereafter, until 
the conclusion of the trial, the ac-
cused persons cannot even dream 
of obtaining bail.”A consequence of 

UNLAWFUL ACTIVITES (PREVENTION) ACT 1967 : A LAWLESS LAW

Madhulika T
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the Watali judgment is that bail is 
denied as a routine to those accused 
under it condemning all – the inno-
cent and the guilty  - to suffer under 
it. It is a rarity when bail is granted 
as was done in the Asif Tanha case 
by the Delhi High Court. Recently 
in June 2021, two Muslim men who 
were arrested under the UAPA in 
2012 on charges that they belonged 
to the outlawed terror outfit Lash-
kar-e-Taiba (LeT) were acquitted of 
all charges after 
spending over 
9 years in pris-
on – but who 
can compensate 
them for their 
lost time with 
family, their jobs 
and their mem-
ories for the past 
9 years. Apart 
from its atro-
cious bail re-
gime, the UAPA 
is also studded 
with several 
procedural and police powers that 
deviate sharply from the Code of 
Criminal Procedure (“CrPC”), 
which is generally applicable for 
criminal matters across India.  For 
instance as opposed to the 60-90 
days of detention (depending on 
gravity of offence) allowed under 
the CrPC, under the UAPA an ac-
cused can be held in pre-trial de-
tention for up to 180 days. The pro-
vision of Anticipatory bail - which 
serves as a check against arbitrary 
arrests by the police - available un-
der CrPC - is not available under 
UAPA for any offence. The design 
of these provisions are such that 
they extract a higher toll on the 
personal liberty of the accused, as 
compare to other criminal pros-
ecutions.The Congress Party, the 
chief architect of the UAPA, has 

in recent times tried to cleanse it-
self of its long list of ignominious 
crimes by offering performative 
solidarity with activists who have 
been incarcerated by the current 
regime. It will bode well for us to 
remember two things – one that 
many of the draconian provisions 
of the UAPA as discussed above 
including extended detention time 
and Section 43(2)(d) were created 
and championed by the Congress 

during their time in government 
and two that many of the people 
thrown into jail under the UAPA 
by the Congress – like Binayak Sen, 
Kobad Ghandy and countless other 
Adivasis and Dalits in Chhattisgarh 
and Jharkhand - were put in there 
for reasons similar to why the cur-
rent bunch of activists have been 
targeted – which is for challenging 
the oppression spurred by dispos-
session and social degradation that 
has been unleashed by the corpo-
rate-state nexus in India, especially 
after liberalisation in 1991. A social 
and political reckoning with the 
UAPA therefore cannot be restrict-
ed to calling out the current State 
and its cronies, it must necessarily 
be accompanied with a reckoning 
with the system of capitalism and 
its love affair with the State, which 

has created the conditions of op-
pression in the first place. BJP has 
further weaponised UAPA into a 
political weapon to silence any dis-
sent and to demonise minorities. 
Unsurprisingly there has been a 
72% increase in the number of ar-
rests made under UAPA in 2019 as 
compared to 2015. In fact there has 
been a steady rise of UAPA cases 
from 897 cases in 2015 to 1,226 cas-

es in 2019. As 
Vrinda Grover 
puts it: “UAPA 
has become a 
convenient tool 
to target activ-
ists, religious 
and ethnic mi-
norities and 
to spawn fear 
among people 
to manufacture 
a rationale for 
an authoritari-

an state to act with impunity.”

Many raising their voices 
against the UAPA, have called out 
the law’s “misuse” and asked for 
removal of UAPA’s most draconi-
an provisions.But this too  is mis-
placed. A principled opposition to 
the UAPA must be one that is op-
posed to the legislation in total, not 
one that seeks to regulate it, or re-
duce its impact. The law at its core, 
is what noted human rights lawyer 
K.G Kannabiran calls a “lawless 
law” – one which is designed for 
the purpose of repression and one 
which creates a state of exception at 
all times. A law like that must have 
no place in a society that is dem-
ocratic and humane, and must be 
struck down at once. p
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ARBITRARY EXCLUSIONS: 
COVID-19 & ‘ANTI-NATIONAL’ PRISONERS

Avani Chokshi

On 23.03.2020, when India 
was just waking up to the 
realities of the Pandemic, 

the Supreme Court took up the 
issue of COVID in prisons, in its 
suo moto case titled ‘In Re: Con-
tagion of COVID-19 Virus in Pris-
ons’. Having noted that “[h]aving 
regard to the provisions of Article 
21 of the Constitution of India, it 
has become imperative to ensure 
that the spread of the Corona Virus 
within the prisons is controlled”, it 
directed the constitution of a High 
Powered Committee [‘HPC’] in 
each State/ Union Territory to de-
termine the category of prisoners 
who should be released on parole 
/ interim bail, depending upon the 
nature of offence, the number of 
years to which he or she has been 
sentenced or the severity of the of-
fence with which he/she is charged 
with and is facing trial or any other 
relevant factor, which the Com-
mittee may consider appropriate. 
Thus, each State could have its own 
criteria for release of prisoners in 
view of the pandemic. 

In this context, a deeply prob-
lematic exclusion clause was seen 
in a number of resolutions of HPCs 
in various States / UTs. This was 
the exclusion of undertrial prison-
ers [hereinafter ‘UTPs’] / convicts 
facing charges under laws dealing 
with terrorism, the Unlawful Ac-
tivities (Prevention) Act, cases be-
ing investigated by NIA etc. Many 
states have small variations in the 
HPC resolutions – whereas Kar-
nataka additionally excludes from 
consideration from release UTPs 
facing investigation under KCO-
CA, and offences against ‘national 
security, Maharashtra would ex-
clude prisoners under MCOCA, 
UAPA, etc., “(which provide for 

additional restrictions on grant 
of bail in addition to those under 
CrPC)”

At the outset, it is important to 
note that a number of these Stat-
utes, including the UAPA, TADA, 
POTA and various State Control 
of Crime Acts are draconian in 
nature. Their provisions overturn 
the cardinal principle of presump-
tion of innocence, and effectively 
condemn those accused to years 
in prison without conviction. The 
use of overbroad definitions allow 
for criminalization of ideas and 
thoughts without commission of 
an offence – for example – reading 
Sections 15 and 18 of the UAPA, 
someone who conspires an act pre-
paratory to an act that is likely to 
threaten the unity of India could be 
punished with imprisonment for 
life! Effectively, the terminology in 
itself allows for targeting of ideas 
that are unpalatable to the Gov-
ernment. These prisoners, known 
as political prisoners or prisoners 
of conscience, must be specifically 
viewed in the political context of 
the fascist Indian State and the re-
pression of political dissent. 

The mass scale quashing of dis-
sent through use of draconian laws 
[probably most notably seen in 
the Bhima Koregaon case] has al-
lowed many to be kept imprisoned 
for years without the commence-
ment of trial, let alone conviction. 
The very real threat of COVID 
resulted in a large number of po-
litical prisoners having contracted 
COVID, including Umar Khalid, 
Mahesh Raut, Siddique Kappan, 
Sagar Gorkhe, Hany Babu and Ra-
mesh Gaichor, Varavara Rao, and 
Akhil Gogoi. Most brutally, 84 year 
old Father Stan Swamy, a staunch 

Adivasi rights activist faced false 
charges died in custody, after hav-
ing stated that “I will probably die 
here, very shortly if things go on as 
it is. It is a very difficult moment 
for me. Whatever happens to me, I 
would like to be with my own.”

While Fr. Stan Swamy’s death 
can only be seen as institutional 
murder, it must be kept in mind 
that it is not only activists who have 
been targeted by the State. In fact, 
thousands of Adivasis in Chhatis-
garh have been kept behind bars 
in cases classified as ‘Naxal cases’, 
leading to the constitution in 2019 
of a committee chaired by a retired 
Supreme Court judge in Chattis-
garh to review cases of more than 
23,000 tribals.  Government statis-
tics show that in 2019 alone, there 
were 1226 cases registered under 
the UAPA and 1948 persons arrest-
ed.  The exclusion from consider-
ation for release of not only those 
convicted under these enactments, 
but also undertrial prisoners, is a 
further attack on the presumption 
of innocence.

One aspect that is important to 
specifically consider is the exclu-
sion of  ‘anti national activities’ for 
consideration for release in the res-
olutions of various HPCs. In Del-
hi and Chhatisgarh, UTPs in cas-
es investigated by CBI/ED/NIA/ 
Special Cell, Crime Branch, Terror 
related Cases, Riot cases, cases un-
der Anti-National Activities and 
Unlawful Activities (Prevention) 
Act etc. would be excluded from 
consideration for release.  Hary-
ana excludes those convicted for 
Terror related Cases, cases under 
Anti-National Activities and Un-
lawful Activities (Prevention) Act 
etc. In Rajasthan, no parole would 
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be granted to convicts under an-
ti-national activities, UAPA or any 
offences of similar nature or cases 
investigated by any central investi-
gating authority. Notably, the term 
anti-national is extra-legal – it 
is neither defined in law, nor is it 
an offence to be an anti-national. 
However, the adhoc categorisa-
tion of prisoners into cases under 
Anti-National Activities would be 
sufficient to exclude them from 
release. Effectively, the subjective 
executive would have the discre-
tion to exclude from release those 
it considers to be anti-national. 

 Similarly, other States have 
excluded ‘offences against the Na-
tional Security’. For example, Guja-
rat excludes from release of UTPs 
who are alleged to have committed 
offences under GUJCOCA, UAPA, 
any law dealing with terrorism, any 
offence/s against the national secu-
rity, and all offences being investi-
gated by the National Investigation 
Agency. Similarly, Bihar excludes 
UTPs/ Convicts from release for of-
fences under special acts including 
TADA, POTA, UAPA etc. (which 
provide for additional restric-
tions on grant of bail in addition 
to those under Cr.PC.); laws deal-
ing with terrorism, BCOCA, and 
“any offences against the National 
Security’. Notably, the exclusion is 
not for offences under the Nation-
al Security Act, 1980, but against 
National Security itself – which 
again leaves it open to executive 
discretion. It may be noted that the 
NSA 1980 itself does not define the 
term ‘national security’, but allows 
for preventative detention for upto 
a year. Though criminal law at its 
core requires the elements of mens 
rea [criminal intention] and actus 
reus [criminal mind] for an offence 
to be made out, in terms of this 
Statute, the detention may be made 
to prevent him from acting in any 

manner prejudicial to the security 
of the State, despite lack of crimi-
nal intent or action. 

 In view of the draconian na-
ture of the legislation, the current 
political context, and the mass de-
tention of dissenters, the exclusion 
of prisoners under these categories 
can only be seen as a manifestly 
arbitrary and discriminatory clas-
sification on one hand and clearly 
mala fide on the other. However, 
the challenge to these exclusions 
as arbitrary and contrary to Arti-
cle 14 has been rejected by Hon’ble 

High Court of Bombay.  The Court 
looked at the purposes of enact-
ment of MCOCA, TADA, POTA, 
UAPA etc. and held that “These 
offences are totally different from 
offences punishable under the IPC, 
and commission of the said offenc-
es affects the entire nation. It is true 
that acts of commission/omission 
amounting to crime in terms of 
the extant laws are regarded as of-
fences against the society; howev-
er, it is to be noted that the offenc-
es under Special Acts like MCOC 
Act, TADA, POTA, UAPA, PMLA, 
Explosive Substances Act, Anti Hi-
jacking Act etc. all are against the 
nation and affects the very founda-
tion of the State. Offences, which 
are sought to be checked by these 

Special Acts, cripple the economy 
of the State as well as the nation 
and affect the economic interest of 
the citizens… Therefore, the sub-
mission that the classification or 
the categorization of these offences 
separately from other offences and 
labelling them as not eligible for 
release on emergency bail/parole is 
contrary to the rights of prisoners 
guaranteed by Article 14, is with-
out any substance.”  The Hon’ble 
High Court failed to address the 
very real issue of repression of dis-
sent and arbitrary false accusations 
upon dissenters, leaving under-tri-
als to languish for years without 
conviction. Solely based on the 
stated object of the Act, the Court 
upheld these exclusions without 
considering the arguments on 
manifest arbitrariness, irrationality 
and disproportionality.

 The objective of the order 
of the Supreme Court was to con-
trol the spread of coronavirus in 
prisons, in the specific context of 
overcrowding. The issue of over-
crowding is well known, and need 
not be reiterated. The World Health 
Organisation has noted in its doc-
ument titled ‘Preparedness, pre-
vention and control of COVID-19 
in prisons and other places of de-
tention – interim guidance’ that

 “People deprived of their lib-
erty, such as people in prisons and 
other places of detention, are like-
ly to be more vulnerable to coro-
navirus disease (COVID-19) than 
the general population because of 
the confined conditions in which 
they live together for prolonged 
periods of time. Moreover, experi-
ence shows that prisons, jails and 
similar settings where people are 
gathered in proximity may act as 
a source of infection, amplification 
and spread of infectious diseases 
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    IMPACT OF PANDEMIC ON STUDENTS
Sarthak Sarthi

within and beyond prisons.”  
In this context, the exclusion 

of undertrial prisoners and con-
victs under draconian legislations 
is condemned by AILAJ.

A few days ago, the Chief Justice 
of India has stated that Supreme 
Court would stand by the people to 
protect their civil liberties, and Jus-
tice D.Y. Chandrachud cautioned 
that any semblance of majoritarian 

tendencies or clampdown on civil 
or religious freedoms would upset 
a sacred promise made to the an-
cestors who accepted India as their 
Constitutional Republic.  This 
echoes the previous statement of 
Justice Chandrachud in his dissent 
against the judgment rejecting the 
petition for court-monitored in-
vestigation into the Bhima Korega-
on incident, where he holds “In-
dividuals who assert causes which 

may be unpopular to the echelons 
of power are yet entitled to the free-
doms which are guaranteed by the 
Constitution. Dissent is a symbol 
of a vibrant democracy. Voices in 
opposition cannot be muzzled by 
persecuting those who take up un-
popular causes”  Let these words be 
reflected in action to ensure equal 
and just treatment of political pris-
oners. p

Ever since the first case of vi-
rus was reported in Wuhan and a 
subsequent exponential rise in the 
caseload the pandemic has snow-
balled into a crisis of unprecedent-
ed magnitude which brought the 
whole world to a screeching stand-
still as the governments across the 
world strived to grapple with and 
attenuate the detrimental impact 
of virus on the populace. Multi-
ple governments across the world 
were forced to resort to stringent 
lockdown measures to stave off the 
possibility of pandemic morphing 
into a public health catastrophe by 
instituting social distancing norms 
in order to slow down the spread 
of the virus which effectively ne-
cessitated the closure of education-
al institutions and other places of 
mass gathering. It stands to reason 
that this would have required our 
educational institutes and students 
alike to radically recalibrate their 
approach to pedagogy and learn-
ing and like any sudden transition 
this transformation in the educa-
tional paradigm would have been 
concomitant with a multitude of 

hardships and challenges. Students 
have particularly borne the brunt 
of the pandemic as the colleges 
were forced to move to online plat-
forms to ensure continuity in the 
education as offline classes were 
no longer possible in the wake of 
lockdown. The hardships faced by 
students include problems in pay-
ing fees to difficulty with respect 
to accessing resources. The ordeal 
faced by students was even more 
pronounced in developing nations 
like India where a sizable section 
of population is below poverty line 
and the pandemic has only thrown 
into sharp relief the socio-eco-
nomic disparity that pervades the 
Indian society by further widening 
the digital divide.

Data indicates that the inter-
net penetration rate in India re-
mains abysmally low even though 
in recent past internet penetration 
in India has deepened increasing 
to around 45% but it nevertheless 
leaves out a large swathe of popu-
lation that are deprived of internet 
accessibility and essential hard-
ware to attend classes. Against 

this backdrop this insistence on 
the students being subjected to 
the same standards- a student of 
NLU Jodhpur asking his friend to 
log into the class to meet the at-
tendance requirement is a case in 
point- as if they were attending of-
fline classes more often than not 
tends to exacerbate the plight of 
the students belonging to the un-
derprivileged strata as was indi-
cated by the data above that 55% 
of the population still lack access 
to internet even if they do have 
access to internet, the internet 
bandwidth is too poor or erratic to 
enable the students to study effec-
tively. Furthermore, there is a need 
to account for the rural-urban di-
vide that becomes conspicuous in 
the face of institutes moving to the 
digital platforms as was evidenced 
by an anecdote shared by a student 
from GNLU who does have access 
to mobile phone and mobile data 
but owing to patchy bandwidth, 
he is not able to attend the classes 
properly. His problem would have 
been addressed swiftly if he were 
born in a privileged family in an 

STUDENT
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urban vicinity where broadband is 
readily accessible but being from a 
rural area he can’t afford a broad-
band connection, even if he could, 
he would not have been able avail 
of its benefits since the broadband 
coverage still remains dismal in the 
rural areas. The problem of acces-
sibility is even more acute for per-
sons with disability as most colleges 

don’t have an adequate framework 
to assist them while attending the 
classes and providing them with 
some designated persons to help 
with readings and other academic 
commitments. With no relaxation 
in terms of academic burden and 
miniscule support provided by the 
college administrations, students 
are strained beyond their capacity 
and this in effect has a detrimen-
tal impact on the psychological 
well-being of the students and 
measures adopted by the college to 
redress mental health issues can be 
best termed as tokenistic.

The pandemic did not only 
cause disruption in terms of edu-
cation but it had also ravaged live-
lihoods which essentially translat-
ed into a very precarious financial 
position for a multitude of fami-
lies. However at the same time col-

leges continued to charge the fees 
that they charged previously with 
some Universities even charging 
fees for the facilities that they have 
not availed of which includes fee 
for Hostel, Mess, Electricity et al. 
With most institutes having pro-
hibitively high fees, it becomes 
exceedingly difficult for students 
from marginalized and under-

privileged backgrounds to finance 
their education. These problems 
with regard to paying fees does not 
end at law school but it continues 
beyond as one graduates from the 
college.  This was exemplified by 
the Bar Council of Maharashtra’s 
recent move to hike the fees which 
thwarts a substantial chunk of law-
yers from setting out on their liti-
gation career as the fees for obtain-
ing the certificate has more than 
doubled. At this juncture when 
COVID has snuffed out all sources 
of income this fees hike is not war-
ranted as it excludes graduating 
batches right at the entry stage and 
deprives them of an opportunity to 
prop up their families financially.

It is about time law schools 
and ruling dispensations across 
the nation take stock of the tribu-
lations faced by the students in the 

wake of the pandemic and institute 
measures to redress their situation 
as they try and recover from the 
damage wrought by the devastat-
ing second wave. It is an impas-
sioned appeal from a law student 
on behalf of the whole community 
of students to the institutes to reca-
librate their approach to deal with 

fallout of the pandemic and ensure 
that they account for the human el-
ement as they fashion appropriate 
responses to ameliorate the situa-
tion of students. The response can 
range from providing some con-
cession in the fees to cutting down 
on syllabus to making suitable ar-
rangements for people facing ac-
cessibility issues. Colleges can offer 
those people who are not able to 
attend online classes due to poor 
internet some suitable accommo-
dation in the college in keeping 
with government mandated health 
protocols. It can also make similar 
arrangements for persons with dis-
ability if not an accommodation on 
the campus the least they can do is 
to appoint some one provide them 
with special assistance.
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In the context of the devastat-
ing second wave of COVID-19 
across India, AILAJ issues this 

statement with deep worry and con-
cern for prisoners across the country 
and the recent inhuman treatment 
of those who have tested positive for 
COVID-19. 

As per Government of India, on 
12.05.2021, there were 3.5 lakh ac-
tive cases and the highest-ever death 
count of 4,205 was recorded. This is 
the highest number of active cases 
in a single day since the pandem-
ic began in 2020. Prisons in India 
presently suffer from overcrowding 
with under-trial prisoners, who ac-
count for almost 70 percent of its 
occupants, thus rendering these 
institutions unsuitable for physical 
distancing. Prisons also have severe 
shortage of medical staff, unhygien-
ic conditions and lack of COVID-19 
testing, which has resulted in high 
COVID positivity rates and poor 
treatment of affected prisoners.

AILAJ specifically raises the is-
sue of political prisoners – includ-
ing activists, advocates, eminent 
scholars, writers and poets – who 
are incarcerated for years despite 
having worked for the welfare of In-
dia’s poorest and most marginalized 
over decades. Many have not been 
granted bail despite the fact that in 
the prisons of various states, where 
they are being detained, some in-
mates have died and many others 
have tested positive for COVID-19. 
It must be kept in mind that the in-
carceration of political prisoners is 
a means of muzzling of dissent and 

quashing of democratic voice. 
In the context of COVID-19, the 

pathetic condition and inhumane 
treatment of a few of those political 
prisoners has become public. 

On 21.04.2021, Siddique Kap-
pan who was arrested while he 
was reporting on the Hathras rape 
case collapsed in the Mathura jail 
and thereafter tested positive for 
COVID-19. The manner in which 
Kappan was treated in the prison, 
having been chained to his cot, and 
not permitted to use the toilet is con-
demnable. Despite a Supreme Court 
direction to shift him to AIIMS, he 
was within a very brief period sent 
back to Mathura prison, in his vul-
nerable medical condition. The fact 
that Kappan contracted COVID-19 
in prison is a testament to the con-
ditions in which prisoners are kept 
in jails, locked up with their lives 
at risk. In the same prison in which 
Kappan is held, around 50 other in-
mates have also tested positive for 
coronavirus. 

Prof. Hany Babu, who has tested 
positive and developed an acute eye 
infection which could have infected 
his brain too, was finally admitted 
to hospital on Thursday after public 
outcry. His health condition was es-
pecially of concern, where his vision 
has been severely impacted and is in 
need for immediate medical atten-
tion. 

Natasha Narwal, charged under 
the Unlawful Activities Prevention 
Act in May last year got interim 
bail on 09.05.2021, to perform her 

father’s last rites, who died the day 
before her release due to COVID. It 
is condemnable that it was only after 
her father’s tragic demise was she re-
leased on interim bail.

Student activists Khalid Saifi 
and Umar Khalid, who were arrest-
ed for their alleged role in the Del-
hi riots in February 2020, have also 
reportedly contracted Covid-19. 
While Khalid Saifi has been denied 
medical treatment, Umar Khalid 
had been kept in isolation at Del-
hi’s Tihar jail. Khalid is among 240 
prisoners, in a prison complex that 
houses about 20,000 inmates, who 
have tested positive for the virus 
since 01.04.2021, 227 cases of which 
are still active.

Several student leaders who were 
at the frontline of the movement 
against the Citizenship Amendment 
Act who were imprisoned as also 
prominent human rights activists, 
Gautam Navlakha, Anil Teltumbde, 
Sudha Bharadwaj and Varavara Rao 
have complained of ill-health while 
in custody. In fact, Sudha Bharawaj 
who complained of fatigue, diarrhea 
and loss of appetite, smell and taste, 
has not been provided necessary 
treatment. Octogenarian poet-ac-
tivist Rao was released on medical 
grounds in March, 2021 while, he 
had contracted the corona virus last 
year.

It is also alarming that an el-
derly prisoner, believed to be over 
90-years-old, who complained of 
breathing difficulties in Etah Dis-
trict of Uttar Pradesh, was chained 
to his bed while receiving medi-

AILAJ DEMANDS THE RELEASE OF ALL POLITICAL 
PRISONERS DUE TO THE DANGERS OF SECOND WAVE OF 

COVID-19 IN PRISONS
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caltreatment. The inhumane treat-
ment of prisoners is thus apparent, 
with only a few such instances be-
ing made public. We also note the 
scores of prisoners from oppressed 
communities who have been im-
prisoned for merely agitating for 
their basic rights. 

In the wake of the unprece-
dented spread of the pandemic, the 
Supreme Court in its order dated 
07.05.2021 firstly took cognizance 
of rapid proliferation of the virus 
amongst the inmates of congest-
ed prisons and reiterated the need 
to de-congest prisons and that the 
guidelines laid down in Arnesh Ku-
mar vs. State of Bihar on arrest and 
remand to judicial custody is still in 
force. 

Secondly, the Court ordered that 
those inmates who were granted 
parole last year should be released 
again for a period of 90 days. It also 
issued a directive that arrests and 

detention in cases with punishment 
of less than or up to seven years of 
imprisonment should be limited. 
The release of prisoners will be done 
through High Powered Committees 
setup in all States and Union Terri-
tories, which will screen the prison-
ers before releasing them on inter-
im bail. The Court further directed 
that proper medical facilities must 
beprovided to all prisoners. The 
Court further acknowledged that 
the said steps to reduce the impact 
of COVID-19 requires calibration 
of concerns of the criminal justice 
system, health hazards and rights of 
accused persons. While noting the 
‘alarming’ congestion in prisons, the 
Apex Court asked the government 
to ‘ponder’ over the idea of plac-
ing convicts under house arrest to 
avoid overcrowding.This order is in 
furtherance of the Supreme Court 
having taken suo motu cognizance 
of the risk of COVID-19 infec-
tion spreading within overcrowded 

prisons in March, 2020. As a result, 
around 45,000 prisoners were re-
leased last year and returned to the 
jails after the completion of their pa-
role period.Despite various orders, 
what we instead see is a concerted 
effort to deprive prisoners, and es-
pecially political prisoners, of even 
the most basic medical facilities. 

It is in this context that AILAJ 
demands that immediate steps be 
taken to ensure compliance with the 
order of the Supreme Court dated 
07.05.2021 and further ensure the 
immediate release of all political 
prisoners through interim bail or 
parole to protect their fundamental 
Right to Life and Health. 

 - Mohammed Afeef

Convener

AILAJ
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SAVE LAWYERS!
SAVE ALL LEGAL PROFESSIONALS! 

DECLARE RS. 30 LAKHS COMPENSATION FOR ALL LEGAL PROFESSIONALS WHO 

LOST THEIR LIVES TO COVID-19 

The COVID-19 pandemic and the lockdowns have 
devastated the lives and livelihoods of legal pro-
fessionals. Of Course this has also affected access 
to justice, especially for the marginalised sections 
of society. The closure of Courts for the most part 
since March 2020 has also plunged legal pro-
fessionals into deep financial distress. Lawyers 
in lower courts, and in taluks and districts, junior 
advocates, law clerks, notaries, writers, typists 
and others supporting the legal practice are strug-
gling to financially maintain themselves. They are 
struggling to pay their rents and meet basic dai-
ly expenses. In cases where in they are infected 
with COVID-19, legal professionals cannot pay for 
decent healthcare. Many have been compelled to 
take loans for their treatment and maintenance, 
placing them in debt. Many have been forced to 
leave their practice and return to their villages. 
Can we forget the painful memories of lawyers 
and other legal professionals losing their lives to 
Covid. Or that they could not get an ambulance or 
could not get admitted to hospitals due to unavail-
ability/insufficiency of beds. Shortage of hospital 
beds, oxygen, ICU, medicines, etc. have snatched 
the lives of many lawyers. Their families are facing 
destitution. In many cases, their untimely demise 
has resulted in the families losing their sole bread-
winner. Most unfortunately the Governments have 
turned a blind eye to their plight, as have the Bar 
Councils and Associations except for some cur-
sory relief occasionally. Instead at this time, the 
BCI is bringing in amendments to its Rules which 
seek, inter alia, to bar Advocates from criticising its 
decisions. The entire legal community has been 
left to deal with its problems without any proper 
help. Just imagine, it has taken the Chief Justice 
of India, Justice Shri N. V. Ramana to write a let-
ter to the Minister of Law, Government of India on 
8th June 2021, seeking immediate attention of the 
Union Government to the following: Address the 
digital divide, particularly in rural and tribal areas, 
as this is adversely impacting the functioning of 
the Courts in the wake of COVID-19 pandemic; 
Provide vaccines for all the functionaries associ-

ated with the Courts and their families; Recognise 
advocates as front-line workers for the purpose of 
providing pandemic related relief; and Provide fi-
nancial support to advocates, especially the junior 
advocates, who are struggling to make both ends 
meet due to loss of work for more than a year 
since the onset of pandemic. Is the government 
blind? Is it not aware of the problems faced by 
the legal community? No! The answer is loud and 
clear – the government just does not care! The 
callousness of the Union Government was further 
exposed in the judgment dated 30.06.2021 of the 
Supreme Court in Reepak Kansal vs. Union of In-
dia and others (Writ Petition (Civil) No. 554/2021), 
in which the Court deprecated the failure of the 
National Disaster Management Authority, head-
ed by the Prime Minister, Shri Narendra Modi, for 
failing to declare ex-gratia assistance for Covid 
deaths. The Supreme Court has now directed this 
to be done within 6 weeks i.e. before 15.08.2021. 
AILAJ has issued a letter to the Prime Minister 
and the members of the National Disaster Man-
agement Authority on 8th July 2021 demanding 
the following: 
a. Declare “ex-gratia assistance on account of loss 
of life” of Rs. 30,00,000/- (Rupees Thirty lakhs) for 
every Covid death of legal professionals including 
lawyers, law clerks, notaries, writers, typists and 
others. 
b. Declare ex-gratia monthly assistance towards 
“restoration of means of livelihood” of Rs. 10,000/- 
per family of legal professionals until the pandem-
ic lasts. 
c. In addition, declare a “Comprehensive Reha-
bilitation Package” for widows/orphans of legal 
professionals, including monthly pension, shelter, 
free education, compassionate employment, etc. 
The time has come for the legal fraternity to raise 
its voice to be heard. AILAJ calls upon all lawyers, 
law clerks, notaries, writers, typists and others to 
unite and fight for what is due to them. p
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To, 
The Chairman,
Bar Council of India,
New Delhi – 110002.
09. 07. 2021
Sub: Response to the Advocates (Protection) Bill, 2021.
The All India Lawyers’ Association for Justice (AILAJ) tenders the following response to the Advocates 

(Protection) Bill, 2021 issued by the Bar Council of India through the Press Release dated 02.07.2021, calling 
for responses by/on/before 09.07.2021.

AILAJ is a association of legal professionals, emerged to represent the cause of legal professionals and act 
in concert to protect and preserve our constitutional democracy. As such, in matters that affect members of the 
bar, we seek to place our comments on record. 

At the very outset, owing to the importance of the suggested draft having relevance to all sections of lawyers 
across the country, we deem it necessary to request for widespread consultation prior to the publication of the 
draft Bill in question. The draft Bill text has been issued only in the English language. Moreover, the draft Bill 
has been issued online, and comments are to be submitted by way of email. Hence, we request that the said draft 
be circulated to all State Bar Councils and Bar Associations to ensure that all lawyers are provided an opportu-
nity to respond to the said draft. Needless to add the draft Bill will need to circulated in all local languages for 
the said purpose. Moreover, we wish to raise grave concerns regarding the composition of the sevenmember 
committee entrusted with the duty of drafting the draft Bill. The Committee is not representative in nature, as it 
is an all-male Committee, without adequate and proportionate representation across genders and social back-
grounds. It is of particular concern that women advocates found no representation on the Committee. In order 
for any action, claiming to be representative, to be effective, we firmly believe that all socially marginalized and 
minority communities must be given a due place at the table to bring out issues unique to them. 

Lastly, we wish to highlight the fact that a period of just one week has been given for consultation. This is 
highly insufficient in itself, and especially when many families are facing harsh personal repercussions of the 
COVID Pandemic. In view of these comments, we urge the following:

1. State Bar Councils may be directed to publish the Bill in local languages for comments and suggestions 
to be received.

2. Draft Bill, in English and local languages, be circulated among all Bar Associations in each district to hold 
consultations with local Advocates. 

3. Suggestions should also be permitted to be physically filed at the local Bar Council / Association, and not 
just through email, which must forward the same.

4. We urge the BCI to re-convene the seven-member Drafting Committee, and reconstitute it to be repre-
sentative of all sections of the bar, and the said reconvened Committee may reconsider the Bill

We seek that the deadline for comments be extended in view of the above, and also in view of the prevailing 
COVID situation, so as to enable real consultation around the Bill.

- Clifton D’Rozario
(National Covenor)

Response to the Advocates (Protection) Bill, 2021
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Memorandum to PM

To,
Shri Narendra Modi,
Prime Minister
And Chairperson of the National Disaster 
Management Authority,
Government of India.
New Delhi

07. 07. 2021

Sub: Compliance with section 12 of the Disaster 
Management Act, 2005 and the directions of the 
Hon’ble Supreme Court in its judgment dated 
30.06.2021 in Reepak Kansal vs. Union of India and 
others (Writ Petition (Civil) No. 554/2021)

The Supreme Court in its judgment dated 30.06.2021 
in Reepak Kansal vs. Union of India and others (Writ 
Petition (Civil) No. 554/2021), after noting that the 
National Disaster Management Authority has failed 
to perform its statutory duty cast under Section 12 
and has issued a writ of mandamus to recommend 
guidelines for ex-gratia assistance on account of loss 
of life to the family members of the persons who died 
due to Covid-19, as mandated under Section 12(iii) of 
aDMA 2005 for the minimum standards of relief to be 
provided to the persons affected by disaster – Covid 
19 Pandemic, over and above the guidelines already 
recommended for the minimum standards of relief to 
be provided to persons affected by Covid-19. This 
is to be done within 6 weeks i.e. before 15.08.2021. 
The Supreme Court has left it to the discretion of 
the Authority to determine what reasonable amount 
should be offered towards ex gratia assistance. The 
Supreme Court has also directed the formulation 
of simplified guidelines for issuance of Death 
Certificates/official document stating the exact cause 
of death, i.e., “Death due to Covid-19”, to the family 
members of the deceased who died due to Covid-19.
Due to the COVID-19 pandemic, both the first 
and the second wave and the lockdown that was 
imposed, courts were closed for a large part of last 
year and this year. Legal professionals across the 
country have suffered not only financially with their 
livelihoods being affected drastically, but several 
lawyers have also succumbed to COVID-19 leaving 
behind their families. In many cases, the untimely 
demise of the advocates has resulted in the families 
losing their sole breadwinner. Lawyers have also 

been compelled to take loans for their treatment and 
maintenance, placing several of them in debt. In this 
regard we write to you to immediately comply with the 
directions of the The Supreme Court stated above. 
While doing so, we wish to impress on the National 
Authority/Union Government that it is statutorily 
bound to comply with the full mandate placed on it 
by section 12 of the Disaster Management Act; 2005.
Section 12 providing the “Guidelines for minimum 
standards of relief” is as follows:
“The National Authority shall recommend guidelines 
for the minimum standards of relief to be provided to 
persons affected by disaster, which shall include,--
(i) the minimum requirements to be provided in the 
relief camps in relation to shelter, food, drinking 
water, medical cover and sanitation;
(ii) the special provisions to be made for widows and 
orphans;
(iii) ex gratia assistance on account of loss of life as 
also assistance on account of damage to houses and 
for restoration of means of livelihood;
(iv) such other relief as may be necessary.”
Given the destitution caused by the pandemic it is 
imperative that the National Disaster Management 
Authority issues guidelines for minimum standards 
of relief incorporating the following:
a. Declare “ex-gratia assistance on account of loss 
of life” of Rs.30,00,000/- (Rupees Thirty lakhs) for 
every Covid death of a legal professionals including 
lawyers, law clerks, notaries, writers, typists, etc.
b. Declare ex-gratia monthly assistance towards 
“restoration of means of livelihood” of Rs. 10,000/- 
per family of legal professionals until the pandemic 
lasts.
c. In addition to the above, declare a Comprehensive 
Rehabilitation Package for widows and orphans 
of legal professionals, including monthly pension, 
shelter, children’s education, compassionate 
employment, etc.
We request that these decisions be taken 
expeditiously. 

- Clifton D’ Rozario
(National Convener)
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To,
The Chairman,
Bar Council of India,
New Delhi

Sub: Amendment of the Bar Coun-
cil of India Rules vide notification 
dated 25th June, 2021 issued by the 
Bar Council of India bearing Item 
No. 146/2020

We are shocked by the recent no-
tification dated 25th June, 2021 
issued by the Bar Council of In-
dia bearing Item No. 146/2020 
amending Part VI, Chapter II of 
the Bar Council of India Rules 
(“BCI Rules”), with the stated pur-
pose to address issues of miscon-
duct and to maintain and improve 
standards of professional conduct 
and etiquette for advocates. The 
said amendments suffer the vice 
of overreach, vagueness, and vi-
olate core tenets of constitutional 
democracy. Administration of jus-
tice and Judges are but a cog in the 
wheel of constitutional democra-
cy, and have been held to be open 
public criticism and public scruti-
ny. There cannot be any attempt to 
elevate the justice system above the 
constitutional framework. More-
over, through these amendments, 
the BCI has, inter alia, arrogated 
to itself the power to punish legit-
imate criticism of its own actions, 
thus attempting to establish itself 
as a supreme authority.
Since the Advocates Act mandates 
the approval of the Chief Justice of 
India be taken prior to rules with 
reference to the standard of profes-
sional conduct and etiquette hav-
ing any effect, it may be noted that 
as of now, the said Amendments 
are not in effect.The Amendments 

adds Section – V in Part VI, Chap-
ter II of the BCI Rules, under “Du-
ties towards Society and Bar” stat-
ing that an advocate shall conduct 
himself/herself as a gentleman/
gentle lady in his/her day to day life 
and he/she shall not do any unlaw-
ful act, he/she shall not make any 
statement in the print, electronic, 
or social media, which is inde-
cent, derogatory, defamatory or 
motivated, malicious or mischie-
vous against any Court or Judge 
or any member ofJudiciary, or 
against State Bar Council (“SBC”) 
or Bar Council of India nor shall 
any Advocate engage in any will-
ful violation, disregard or defiance 
of any resolution or order of the 
State Bar Council or Bar Council 
of India and any such act/conduct 
shall amount to misconduct, and 
such Advocates shall be proceeded 
against per the provisions for pun-
ishment for misconduct or under 
the disciplinary powers of the BCI. 
No exception has been made for
fair comment/ bona fide criticism.
The Amendments further adds 
Section-VA under “Code of con-
duct and disqualification for mem-
bers of bar councils”, stating inter 
alia that no member of the SBC 
or BCI shall be permitted to pub-
lish/make statement/press-release 
in print/electronic/social media 
against any resolution or order of 
the cocerned bar council, or make/
use any derogatory or abusive lan-
guage/comments against its office 
bearers or members; that the deci-
sion of the SBC or BCI shall not be 
criticized or attacked by members 
of any bar in public domain; and 
that an advocate or member of any 
SBC/BCI shall not undermine the 
dignity or authority of the SBC or 

BCI.

Any violation of these rules may 
amount to misconduct, and vio-
lation shall result in suspension or 
removal of membership from the 
Bar Council. They may also be de-
clared disqualified from contest-
ing in elections of the Bar Coun-
cils, depending on the gravity of 
misconduct. The only exception 
is healthy and bona-fide criticism 
made in good faith. AILAJ strong-
ly condemns the broad-sweeping 
nature of this amendment, which 
in effect clips the wings of free 
speech and expression of members 
of the bar. The amendment goes 
against the thrust, spirit and letter 
of the Constitution of India, and 
would not be permissible or rea-
sonable restrictions under Article 
19(2) of the Constitution of India. 
It may be noted that the Supreme 
Court has held that “legitimate 
dissent is a distinguishable feature 
of any democracy” and, as such, 
the amendments are against the 
core of democracy.

AILAJ strongly disagrees with the 
curtailment of free speech and 
expression brought into effect by 
these amendments. Through the 
annals of history, Advocates have 
a long-standing tradition of speak-
ing truth to power, and standing 
up against injustices. The yeoman 
service of members of legal frater-
nity, including Dr. B.R. Ambedkar, 
Mahatma Gandhi, Singaravelar, 
etc.,to the freedom struggle and 
the upliftment of the oppressed 
sections of society is well known. 
Often, as members of the bar, they 
were subject to persecution and 
imprisonment at the hands of the 

WITHDRAW AMENDMENTS TO BCI RULE!

REPRESENTATION FROM AILAJ
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colonial empire against who op-
pressive regime they fought. In 
continuance of this proud history, 
lawyers across the country have 
continued to raise their voices 
against unjust laws and regimes, 
both within and outside the 
Courts of law and face persecution 
at the hands of the State. Even as 
we write to you, Advocates Sudha 
Bharadwaj and Surendra Gadling 
are in jail on trumped up charges 
for having spoken out against the 
present political powers. Sweep-
ing rules that hinder advocates 
from writing about or expressing 
their dissent with the SBCs, BCIs, 
Court hinder the proud history of 
lawyers who stand up against the 
violation of rights. The right to 
criticize actions in public domain 
is a fundamental right, that can-
not be abridged through such un-
reasonable restrictions by a statu-
tory body. The addition of a rule 
that members of Bar Council may 
not publicly criticize or attack de-
cisions of State Bar Council or Bar 
Council of India is totally illegal 
and unconstitutional.
    The amendment fails to include 
the necessary exceptions and de-
fences such as those incorporated 
in the offences of defamation and 
contempt of court. While there 
is no exception to Section V, the 
only exception included in sec-
tion VA is healthy and bona-fide 
criticism made in good faith. Im-
portant defences, such as that of 
truth, statement of opinion, and 
fair commentare missing. The 
Amendment violates the doctrine 
of vagueness through vague and 
undefined terms such as “inde-
cent”, “motivated”, “mischievous” 
or “derogatory”. Even the excep-
tion to section V-A uses the term 
‘healthy’ which is also similarly 

vague and subjective. Lawyers 
now will be unclear where the line 
between bona fide criticism and 
mischievous statements, which 
will have a chilling effect on the 
freedom of speech and expres-
sion.
    The doctrine of vagueness was 
explained in Shreya Singhal v. 
Union of India, (2015) 5 SCC 1, at 
page 153 (referring to Chicago v. 
Morales 527 US 41) as:
“... a penal law is void for vague-
ness if it fails to define the crim-
inal offence with sufficient defi-
niteness.Ordinary people should 
be able to understand what con-
duct is prohibited and what is 
permitted. Also, those who ad-
minister the law must know what 
offence has been co mitted so 
that arbitrary anddiscriminatory 
enforcement of the law does not 
take place.” The SBCs and BCI, 
being elected representatives of 
the members of the Bar, are elect-
ed for the overall welfare and de-
velopment of the legal profession. 
As such, any measures taken by 
the Bar Councils must be subject 
to the constructive criticism of 
the members of the Bar, failing 
which the democratic nature of 
the Bar Councils is threatened. 
Moreover, suspension or re-
moval from membership is a 
disproportionate punishment. 
Importantly, no procedure has 
been laid down to ensure op-
portunity of hearing and com-
pliance with the audi alteram 
mandate under the principles 
of natural justice. The Bar 
Council whose role is to up-
hold these constitutional prin-
ciples has acted in a manner
contradictory to the same. In 
fact, these amendments have 
been brought about during this
Covid-19 pandemic period, 
without any form of consul-
tation with advocates and at a 

time when lawyer are unable to 
assemble to discuss the same. 
Moreover, large sections of the 
legal fraternity is struggling 
for survival across the country 
and it is rather surprising that 
the Bar Council instead of fo-
cussing on the survival issues 
of lawyers and ensuring their 
financial security as also ac-
cess to justice to the common 
people, has found this distress-
ful time to introduce these 
amendments. 
    The Bar Council could also  
contemplate measures to make 
elections to Bar Councils fair 
and free from the caste/com-
munal politicking and finan-
cial inducements that currently 
ail it. Advocates have a key role 
to play in nation building and 
social transformation, owing 
a duty to both the Courts and 
society to search for the truth. 
With this enhanced duty, comes 
the responsibility to speak out 
against any actions that threat-
en the fabric of our democra-
cy. Advocates, through their 
public statements and writings, 
have contributed to the growth 
of the legal profession, novel 
legal considerations in courts 
of law, and to the protection 
of rights and promulgation of 
laws. AILAJ demands that the 
BCI withdraw these amend-
ments, and refrain from tak-
ing any measures that strain 
the quality of free speech and 
expression of the members of 
Advocates. p
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