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 DELHI POLICE’S “CALLOUS AND INDOLENT” INVESTIGA-
TION

SPOORTHI COTHA

In February 2020, Delhi witnessed a horri-
fying pogrom against its Muslim residents 
– one that has incorrectly and deliberately 

been termed a ‘riot’ by the ruling Bharatiya Ja-
nata Party. A riot implies the eruption of spon-
taneous, unplanned violence where all parties 
stand to suffer from the destruction which fol-
lows. But this was no riot. The primary target 
of the violence was Muslims – their bodies, 
their houses, and their shops. Some members 
of other communities, including Hindus, were 
injured or had their properties destroyed, but 
there is no doubt that Muslims bore the brunt of 
the violence.  As the Delhi Minorities Commis-
sion fact-finding report notes, this was indeed a 
pogrom.  
Matters were made worse by the Delhi Police 
who, instead of fulfilling their mandate of pro-
tecting lives and ensuring peace, were seen in 
many viral videos to be complicit in brutal vi-
olence. Testimonies show that the Delhi Po-
lice harassed the survivors of the riots even 
after the violence had ended by unlawfully 
detaining or arresting the survivors them-
selves.  As part of their response, they arrested 
Shah Alam, Rashid Saifi, and Shadab, amongst 
others, for their alleged role in the violence. 
On 2 September 2021, almost a year and a half 
after they were arrested, the Sessions Judge, 
Karkadooma District Court discharged them.  

The court broadly did so for two remarkable 
reasons, which go on to demonstrate the ut-
ter failure of the criminal justice system in 
India and points to the shocking and delib-
erate ineptitude of the Delhi Police. In or-

der to fully understand the court’s reasons 
for discharging the accused and the enormity 
of the implications which follow, it is neces-
sary to note the circumstances surrounding 
their arrest, as well as the prosecution’s case. 
The FIR in this case was registered on the ba-
sis of two complaints made by one Mr. Har-
preet Singh Anand, who complained that his 
shop had been damaged, looted, and torched 
by a mob consisting of unknown persons. 

Thereafter, the Investigating Officer (IO) car-
ried out an investigation and recorded the state-
ment of Constable Gyan Singh under Section 
161 of the Code of Criminal Procedure (S. 161 
Statement) as he was the relevant “beat consta-
ble” at the time. Constable Singh named Alam, 
Saifi, and Shadab in his statement and claimed 
to have witnessed their destruction of the com-
plainant’s shop. The prosecution also submitted 
that the three accused left their mobile phones 
in their respective homes to avoid being locat-
ed. However, in total contradiction to its own 
case on this point, it also simultaneously con-
tended that their mobile phones placed them 
in the area of the crime, as established by the 
evidence on record in a connected case. As-
toundingly, this was the entirety of the prose-
cution’s case against Alam, Saifi, and Shadab!

The first reason for their discharge is that the po-
lice machinery seems to have planted evidence 
against the accused. The court correctly found 
it inconceivable that Constable Singh, himself 
a police officer, witnessed the commission of a 
crime  but somehow failed to report it until four 
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days after the event, during the recording of his 
S. 161 Statement. It appeared to the court that the 
evidence had been planted to “solve” the case. 

The second reason is the failure of the IO to con-
duct a proper and sufficiently thorough investi-
gation. Calling the investigation a “callous and 
indolent” one, the court noted that there were 
no independent eye-witnesses to testify to the 
prosecution’s case, no recovery was made from 
any of the accused, there was no CCTV foot-
age putting the 
accused at the 
crime site,  and 
the location of 
each of the ac-
cused as traced 
from their mo-
bile phones was 
not available 
on record. In 
a damning in-
dictment of the 
investigation, 
the court not-
ed: “…when 
history will 
look back at the 
worst commu-
nal riots since 
partition in 
Delhi, it is the 
failure of investigating agency to conduct prop-
er investigation by using latest scientific meth-
ods, will surely torment the sentinels of democ-
racy. The sort of investigation conducted in the 
instant case and the lack of supervision thereof 
by the superior officers clearly depicts that the 
investigating agency has merely tried to pull the 
wool over the Court’s eyes and nothing else.”

The court also remarked on the failure of the su-
pervising officers to supervise the investigation 
as contemplated in law. The court suggested 
that certain provisions of the Delhi High Court 
Rules relating to the investigation of crimes had 
been flouted: the regular upkeep of the police 
diary recording the investigation seemed to be 
missing, and the Magistrate seemed not to have 
sufficiently supervised the police investigation.   

A series of questions follow – If the police’s /
IO’s investi-
gation con-
cluded with 
the record-
ing of the 
const able’s 
S. 161 State-
ment, why 
did they not 
submit their 
evidence un-
til 1.5 years 
later? Is the 
same IO in 
charge of in-
vest igat ing 
other related 
FIRs, where 
he can plant 
evidence as 
he did in this 

case? Why have no consequences visited the IO 
and constable in question for having planted 
evidence? How will Alam, Saifi, and Shadab be 
compensated for having spent 1.5 years in jail? 
How will the court’s finding that evidence was 
planted against them impact the other cases 
where they have been accused? What measures 
have been taken to ensure that a similarly shoddy 
investigation is not conducted in the other cases 
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related to the violence of February 2020? Who 
are the actual perpetrators of the planned vio-
lence of this pogrom and why have they not been 
arrested? Is it not possible that other accused in 
cases connected to the pogrom have been arrest-
ed on similarly flimsy / non-existent grounds? 
It appears that the police / IO deliberately de-
layed the commencement of the trial because 
they were well aware that the process is the 
punishment. In this way, the legal system is ev-
idently being utilised to punish persons from 
communities which are already victimized by 
keeping them imprisoned despite there being no 
evidence that they have committed a crime. It is 
also unclear whether the same IO is in charge 
of investigating other related FIRs and it is un-
likely that this question has been considered by 
the higher-ups in the police department. This 
is appalling, to say the least as the IO has acted 
illegally while investigating a crime, by plant-
ing evidence against the accused. What is the 
guarantee that he is is not similarly planting ev-
idence in many (if not all) the other connect-
ed cases? If the IO and the constable faced any 
consequences for their illegal acts of planting 
evidence, the same have not been made public. 

In a functioning legal and political system, a 
finding that the investigative agencies are plant-
ing evidence and failing to even attempt to prop-
erly investigate crimes ought to result in some 
tangible action. This is evidently not the case in 
India where as far as the public is concerned, 
the internal response to these flagrant violations 
of the law is nil and impunity seems to prevail. 
While the court’s findings in this case concern 
a single FIR, they point to something far more 
ominous: a systemic failure of the criminal jus-
tice system. From the constable (serving as the 
very first point-of-contact for the public) to the 
IO (whose primary duty is to properly investi-

gate crimes) to the supervising officers / Mag-
istrates (who are meant to ensure compliance 
with the law and prevent illegitimate investiga-
tive practices) – each step of the state machin-
ery has failed abysmally. Leave alone doing jus-
tice to the victims of the crime in question, state 
actors are themselves can be seen to actively 
and maliciously perpetrating injustice against 
random persons by fabricating evidence against 
them. It ought to be unthinkable for an IO to 
collude with a constable to give false testimo-
ny. It is also not implausible that similar insti-
tutional failures plague the remaining 700 or so 
cases registered in connection with the violence 
of February 2020. This seems all the more like-
ly in light of the court’s remark that “A lot of 
[its] time … is being consumed by the cas-
es like the present one, where there is hardly 
any investigation carried out by the police.” 

Finally, the recent transfer of the Sessions Judge 
who presided over this case – Judge Vinod Ya-
dav – to another court lends credence to the 
possibility that it is not just a passive failure 
of the criminal justice system but a deliber-
ate, calculated, and purposeful weaponization 
of it through the police system, to meet the 
ends of majoritarian and undemocratic forc-
es. Judge Vinod Yadav’s transfer is reminiscent 
of Justice Muralidhar’s – he was transferred 
hours after he criticized the Delhi Police’s fail-
ure to take action against certain BJP leaders 
for their inflammatory speeches in the run up 
to the pogrom. Alam, Saifi, and Shadab were 
discharged, but how many more like them lan-
guish in jail while no real investigation is con-
ducted and evidence is planted against them? 
p
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THE ASSAULT ON JOURNALISTS DURING MUHARRAM IN 
SRINAGAR – ANOTHER ASSAULT ON THE FREEDOM OF 

THE PRESS

AILAJ is appalled by the numerous re-
ports and videos of physical assault by 
Jammu and Kashmir Police personnel 

on journalists in Srinagar, Kashmir, on 17th 
August 2021, preventing them from perform-
ing their professional duties. AILAJ also con-
demns the physical assault and detention of 
mourners attending the Muharram procession. 
The right to freedom of speech and expression 
includes the liberty of press as well.

The journalists were covering the Muharram 
procession in Srinagar’s central Jehangir 
Chowk. The videos taken by the journalists 
show the police leading the attack carrying 
sticks and assault rifles. Several journalists 
have accused the J&K police of first abusing 
them and then beating them. A camera of at 
least one photojournalist was also alleged-
ly broken by J&K personnel in their ef-
forts to stop the coverage of the procession.

The physical attack on these journalists rep-
resents a serious setback to press freedom, es-
pecially considering India is already placed at 
142nd rank out of 180 countries according to 
the 2021 World Press Freedom Index. Perti-
nently, in response to a question in Parliament, 
the Minister of Information and Broadcast-
ing stated that “The Government has come 
across reports carrying the survey of World 
Press Freedom Index published by ‘Report-
ers Without Borders’. However, the Govern-
ment does not agree to the conclusions drawn 

by this organization for various reasons...”

The incident is part of an ongoing trend to de-
ter journalists from seeking the truth, report-
ing from the ground, and doing their duty. Can 
we forget that Siddique Kappan is in jail since 
October 5, 2020 when he was arrested while 
to going to cover the Hathras rape case? The 
use of draconian and colonial laws including 
the Unlawful Activities (Prevention) Act and 
sedition against journalists performing pro-
fessional duties is on the rise. Moreover, a re-
port by the Free Speech Collective finds that 
in 2020 alone 67 cases were lodged against 
journalists, of which, nine were in Kashmir. 
Not only this, but at least 198 serious physi-
cal attacks on journalists between 2014-2019. 
The use of internet shutdowns in Kashmir has 
also had a severe impact on press freedom.

Apart from the impact on freedom of press, the 
incident must be seen to be another demon-
stration of the impunity enjoyed by armed 
personnel in Kashmir. Recent reports that the 
officers concerned have been transferred only 
further this understanding, and this action is 
absolutely inadequate. AILAJ demands that a 
credible investigation be immediately be con-
ducted against the incident with disciplinary 
proceedings against the concerned officers 
and compensation to the journalists involved.

We leave this statement with the words of the 
Supreme Court stated over six decades ago, 
in 1958, by a Constitution Bench, in Express 
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Newspaper (P) Limited vs Union of India,: 
“As with all freedoms, press freedom means 
freedom from and freedom for. A free press 
is free from compulsions from whatever 
source, governmental or social, external or 
internal. From compulsions, not from pres-
sures; for no press can be free from pres-
sures except in a moribund society empty 
of contending forces and beliefs. These pres-
sures, however, if they are persistent and 
distorting — as financial, clerical, popular, 
institutional pressures may become — ap-
proach compulsion; and something is then 
lost from effective freedom which the press 

and its public must unite to restore. A free 
press is free for the expression of opinion in 
all its phases. It is free for the achievement of 
those goals of press service on which its own 
ideals and the requirements of the commu-
nity combine and which existing techniques 
make possible. For these ends, it must have 
full command of technical resources, finan-
cial strength, reasonable access to sourc-
es of information at home and abroad, and 
the necessary facilities for bringing infor-
mation to the national market. The press 
must grow to the measure of this market.”
p

courtesy:https://thewire.in/media/kicked-abused-police-attack-journalists-covering-muharram-proces-
sion-in-srinagar



8 ALL INDIA LAWYERS’ ASSOCIATION FOR JUSTICE (AILAJ)

AILAJ E-MAGAZINE Issue 3

THE FUTILITY OF CAA IN THE CONTEXT OF POLITICAL 
CRISIS IN AFGHANISTAN

Rishabh Bajoria

In this piece, will query the relationship be-
tween the recent refugee crisis created by 
the Taliban takeover of Afghanistan and 

the Citizenship (Amendment) Act, 2019.  I ask, 
‘Why does an Amendment which grants expe-
dited citizenship to migrants from countries 
including Afghanistan provide no relief to refu-
gees fleeing the Taliban regime?’. For this, I out-
line the refugee situation in Afghanistan, before 
providing the legal context of asylum-seekers in 
India. Finally, I analyse how the CAA impacts 
the legal status of asylum-seekers, and com-
ment on the nature of the changes implemented 
by the Amendment. 

Changing political landscape in Af-
ghanistan

On 15 August 2021, the Taliban seized control 
of Kabul as the US-installed regime crumbled. 
While some US troops remained in Afghani-
stan until August 30, their engagement in the 
war had effectively ended when the Army dis-
creetly withdrew from Bagram Airfield on 2 
July 2021. Since then, the Taliban made rap-
id gains through the countryside, ultimately 
forming government in Kabul on 7 September.  

Following the Taliban takeover, images of a 
congested Kabul airport with throngs jostling 
to get on flights leaving Afghanistan went vi-
ral. These images captured the fear and des-
peration gripping large sections of Afghan 
society. This fear is a result not only of the re-

actionary policies of the Taliban but also of the 
Taliban’s drive to detect and persecute those 
who worked with the occupying armies. As 
a result, the United Nations Refugee Agen-
cy (UNHCR) has estimated half a million Af-
ghans will seek asylum by the end of 2021.
 
India and Afghan Refugees

India is expected to be a destination for Af-
ghan asylum-seekers. So far, the Indian state 
has focused on evacuating its nationals, along 
with some ‘Afghan Sikhs and Hindus’, via char-
tered planes. The state has also mandated that 
all travellers from Afghanistan apply for emer-
gency e-visas which will only be valid for six 
months. The government has refused to make 
any longer-term commitment, with the spokes-
person for the External Affairs Ministry stat-
ing, “This is an evolving situation. Making 
long-term plans has not been the best of ideas”. 

This casual disregard for the suffering of asy-
lum seekers is in step with the historical actions 
of the Indian state. India is not a signatory to 
the 1951 UN Refugee Convention or the 1967 
Protocol Relating to the Status of Refugees, the 
two landmark treaties setting out the rights of 
asylum seekers and the obligations of host states 
towards them. Consequentially, India is able 
to treat the refugee question through a lens of 
international relations / geopolitics instead of 
through the lens of human rights. India has no 
comprehensive legal framework to outline the 
rights of refugees. As a result, asylum-seekers 
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are often subjected to byzantine bureaucratic 
requirements to obtain long-term visas/ per-
manent residency. Without such a long-term 
visa, obtaining employment and housing, let 
alone any vestige of stability, remains nearly 
impossible. Almost 11,000 Afghans were reg-
istered as asylum seekers in India before 2020, 
which means they are seeking refugee status in 
the country and are therefore stuck in limbo. 

The closest approximate to a legal framework 
for refugees is the Standard Operating Proce-
dure circulated by the Central Government to 
the State Governments and Union Territories 
on 29 December 2011. The SOP grants State 
Governments/ Union Territory Administra-
tions the discretion to recommend cases which 
are ‘prima facie justified on the grounds of a 
well-founded fear of persecution on account of 
race, religion, sex, nationality, ethnic identity, 
membership of a particular social group or po-
litical opinion’ to the Ministry of Home Affairs 
for the grant of a Long-Term Visa. The discre-
tionary character of the SOP means asylum seek-
ers are not empowered to claim LTVs. However, 
there has been another significant legal change 
in this landscape over the last couple of years.
 
Introduction of  the Citizenship 
(Amendment) Act [CAA]

Despite widespread protests across the coun-
try, the Rajya Sabha passed the CAA on 11 De-
cember 2019. The most controversial aspect 
of the Amendment altered the definition of 
an ‘illegal migrant’ under the Citizenship Act, 
1955, providing: ‘that any person belong-
ing to Hindu, Sikh, Buddhist, Jain, Parsi or 
Christian community from Afghanistan, 
Bangladesh or Pakistan, who entered into 
India on or before the 31st day of Decem-

ber 2014…shall not be treated as [an] ille-
gal migrant.’ Along with exempting the listed 
communities from prosecution, the CAA also 
fast-tracks their path to Indian citizenship.

The ruling dispensation couched the justi-
fication for creating this classificatory sys-
tem of citizenship in humanitarian language. 
PM Modi congratulated the Lok Sabha for 
passing legislation that ‘will alleviate the 
suffering of many who faced persecu-
tion for years’. Home Minister Amit Shah 
claimed on Twitter the law was realising the
‘dreams of crores of deprived and victim-
ised people…[by] ensur[ing] the dignity 
and safety [of the] affected people’. In his im-
passioned defence of the Amendment in the 
Rajya Sabha, Shah argued that this Amend-
ment offers an olive branch to minorities who
‘constantly live in fear of extinction’ in Af-
ghanistan, Pakistan, and Bangladesh. Shah 
clarified that since these were states with Is-
lam as their state religion, they were inevita-
bly intolerant of religious minorities. There-
fore, he concluded, the need for the CAA was 
created not by political expediency, but by the 
Partition itself. The Amendment was mere-
ly fulfilling India’s ‘kartavya’ (religious-eth-
ical duty) to protect those identified in the 
CAA because India is their ‘Homeland’.

It must be remembered that the introduction 
of CAA came at a time when India is increas-
ingly seeing a shift towards Hindu majoritar-
ianism and marginalisation of Muslims, di-
rectly sponsored by the ruling dispensation. 

CAA and Afghan Refugees

The CAA was justified as lending protection 
to vulnerable individuals fleeing neighbouring 
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countries including Afghanistan. The question 
then arises, how useful is the CAA proving 
during this refugee crisis following the Taliban 
takeover? Firstly, the CAA is currently under 
constitutional scrutiny. Secondly, despite the 
Amendment being passed almost two years ago, 
the Central Government has not framed Rules 
under the legislation, effectively rendering it a 
paper tiger. The only attempts at implementing 
the CAA have been through a backdoor order 
passed by the Ministry of Home Affairs under 
Section 16 of the Citizenship Act, 1955 on 28 May 
2021. However, even if the CAA had been fully 
operationalized, it would have provided no relief. 

The Amendment specifies that only people en-
tering before 31 December 2014 would be eli-
gible. This cut-off date is arbitrary and has not 
been justified in any of the Parliamentary de-
bates or the Joint Parliamentary Committee Re-
port on the Amendment. If the object of the Bill 
is to protect victims of religious persecution in 
these countries, why restrict this protection to 
those who entered before 2015? Cut-off dates 
in similar legislation like the Assam Accord of 
1980 usually reflect the result of a negotiation 
between interested parties and an event that 
may have caused a spike in immigration. But 
this arbitrary cut-off date would render all Hin-
dus, Sikhs, Buddhists, Christians, and Parsi ref-
ugees fleeing the Taliban ineligible for the CAA. 

Furthermore, the six groups identified in the 
CAA had already been exempted from deporta-
tion in the absence of valid passports/visas via a 
2015 and 2016 amendment to the Passport (En-
try into India) Rules, 1950, and Orders under 
the Foreigners Act, 1946 respectively. Howev-
er, the notifications identified these groups as 
‘persons belonging to minority communities…
who were compelled to seek shelter in India 

due to religious persecution or fear of religious 
persecution’ . Even though the Statement of 
Objects and Reasons of the CAA identifies the 
Amendment in continuity with these notifica-
tions, the text of the CAA mentions neither the 
minority status of these groups nor their pos-
sible persecution, religious or otherwise. These 
became major bones of contention in the Joint 
Parliamentary Committee set up to consid-
er the Amendment by the Lok Sabha in 2016.

In the Committee, the Government echoed the 
language of the notifications declaring that the 
purpose of the Amendment was to facilitate ‘ac-
quisition of Indian citizenship by members 
of minority communities from Afghanistan, 
Bangladesh, and Pakistan, who were com-
pelled to seek shelter in India due to religious 
persecution or fear of religious persecution’. 
A ‘Constitutional expert’ on the Committee 
recommended the replacement of specific reli-
gious identities with the category of ‘persecuted 
minorities’ which would ‘be more useful from 
the legal and constitutional’ perspective. He also 
emphasised that ‘persecuted minorities’ would 
better serve the stated intent of the legislation to 
assist vulnerable minority groups because per-
secution can be on grounds other than religion. 
The Legislative Department dismissed this rec-
ommendation because ‘using persecuted mi-
norities from neighbouring countries may 
negate the objectives of the Bill [because] 
there is a possibility for [a] wider scope of 
interpretation…[which may] include other 
communities’.  This dismissal was unwarrant-
ed. It may be remembered that a heavily per-
secuted minority in Afghanistan is the Hazara 
community, who are predominantly Shia Mus-
lims. This is a case in point of the discriminatory 
effect of the refusal of the CAA to consider that 
Muslims may also be persecuted minorities.
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 Several stakeholders also argued that there is 
no constitutionally permissible reason to priv-
ilege victims of religious discrimination over 
individuals seeking shelter due to other forms 
of ‘social oppression and economic exploita-
tion’. Again, the Government refused to coun-
tenance the inclusion of such socio-economic 
push factors, arguing that the 2011 Standard 
Operating Procedure [‘SOP’] issued by the 
Ministry of Home Affairs [‘MHA’] deals with 
‘other foreigners persecuted on account of 
race, religion, sex, nationality, ethnic identi-
ty, membership of a particular social group or 
political opinion’. Therefore, instead of expand-
ing the SOP to create a comprehensive refugee 
framework that grants asylum-seekers appro-
priate legal protections, the Government used 

the SOP to sneak in discriminatory legislation. 

Conclusion

Despite being couched as humanitarian legis-
lation, we see the CAA is futile in the face of 
a real humanitarian crisis. Even those who fall 
within its religious purview cannot make use of 
the expedited path to citizenship. This exclusion 
is baked into the carefully constructed design of 
the Amendment. The futility of the CAA during 
a refugee crisis confirms what critics of the 
Amendment have been saying for half a decade: 
this legislation is not a humanitarian olive branch, 
but one whose political and legal purpose is to 
express the newly cemented socio-legal inferi-
ority of Indian Muslims in the Hindu Rashtra.  
p

DESCENT OF DEMOCRACY: COLLAPSE OF JUDICIAL INDE-
PENDENCE

Avani Chokshi

The increasing hold of the fascist Hin-
dutva conception of government has se-
verely impacted the separation of powers 

doctrine, which serves as one of the founda-
tional bedrocks of our democracy. More specif-
ically, the constant tussle for independence of 
the judiciary from the executive and legislature, 
and occasionally for dominance, is now less of 
a tussle and more, a forgone, and unfavourable, 
conclusion. 

The doctrine of separation of powers is based on 
the idea that the government will be divided into 
three distinct components that will function in 

a mutually independent manner in order to ef-
fectively maintain checks and balances against 
excessive and arbitrary concentration of power. 
This separation, it was believed, would ensure 
accountability, and secure individual liberty. 

It is normal for this relatively straightforward 
principle to result in a constant source of bat-
tle for dominance between the different organs 
of State. However, the real cause of apprehen-
sion occurs when, without a battle, one organ 
succumbs to pressures exerted by another. 

Since, the time of executive overreach during 
the Emergency period, India has been witness 
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to a number of occasions where 
the judiciary has succumbed 
to executive pressures. Most 
notably, in the ADM Jabalpur 
case, the judiciary upheld the 
power of the government to 
suspend fundamental rights. 
The sole dissenter therein, Jus-
tice Khanna, who was slated to 
become the Chief Justice, as a 
consequence of his dissent, was 
superseded to the post of Chief 
Justice by the appointment of 
Justice Beg. On the other hand, 
exertion of judicial indepen-
dence also had consequences 
– for example, just a day after 
the Kesavananda Bharati judg-
ment of the Supreme Court that 
laid down the doctrine of basic 
structure of the Constitution 
in 1973, the dissenting Justice 
Ray was appointed Chief Jus-
tice of India, superseding Jus-
tices Shelat, Grover and Hegde, 
who were in the majority. Im-
portantly, these supersessions 
were at a time when judicial 
appointments were in execu-
tive hands – thereafter, through 
turbulent evolutions, the col-
legium has gained primacy in 
deciding who is appointed as 
a judge of the constitutional 
courts.  Despite this prima-
cy, the judiciary is yet again 
yielding to executive pressure.

Various tools are used by the 
executive to ensure that the 
constitutional courts play into 

the hands of the ruling dis-
pensation and perpetuate its 
narrative, including the tool 
of post-retirement appoint-
ments. It is only necessary to 
remember that Justice Gogoi, 
who during his tenure ob-
served that “There is a view-
point that post-retirement 
appointment is itself a scar 
on judicial independence 
of the judiciary” was him-
self nominated to the Rajya 
Sabha. Moreover, there is a 
very apparent quid pro quo 
between the executive treat-
ment of judges post-retirement 
and the actions of the judge 
in question in respect of the 
executive during his tenure. 
Judicial subservience, then, is 
visible in broadly two patterns.

Firstly, judicial subservience 
through passing of judgments 
favourable to the executive. 
An example of one such judg-
ment was the unconstitutional 
decision granting the heavily 
disputed, politicized Ayodhya 
land for creation of a temple. 
It must be remembered that in 
the 1980s the BJP weaponized 
the Ayodhya issue into its po-
litical agenda and consistently 
used it to further its communal 
Hindutva agenda. Despite the 
finding of fact that the demo-
lition of Masjid was an “egre-
gious violation of the rule of 
law”, the Bench concluded that 

“faith and belief of Hindus 
since prior to construction 
of Mosque and subsequent 
thereto has always been that 
Janmaasthan of Lord Ram 
is the place where Babri 
Mosque has been construct-
ed which faith and belief is 
proved by documentary and 
oral evidence..”  Effectively, 
Hindutva religious beliefs be-
ing pushed by the Union Gov-
ernment were granted prece-
dence over an admitted crime. 
Justice Gogoi, who presided 
over the Ayodhya bench, and 
also the Benches that cleared 
the government of irregular-
ities in the Rafale jet deal, the 
Kashmir habeas corpus peti-
tions where no production of 
persons was ordered and other 
cases in favour of the execu-
tive was rewarded with a Rajya 
Sabha nomination Justice Arun 
Mishra famous not only for his 
pro-government judgments 
but also the calling Prime 
Minister Narendra Modi as 
an “internationally acclaimed 
visionary” and a “versatile ge-
nius” in a public forum while a 
sitting judge, is now the NHRC 
Chairman doling out certifi-
cates of human rights compli-
ance to the Modi government.

Secondly, judicial subservience 
often takes the shape of judicial 
evasion, where the judiciary in 
effect grants sanction to uncon-
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stitutional policies under challenges, by simply 
refusing to take up the matter. The matters not 
taken up were challenges to various BJP policies, 
including the challenge against demonetization, 
the Citizenship Amendment Act, the revocation 
of Article 370 and the Electoral Bond Scheme, 
among others. Thus judges have been able to 
enable the unconstitutional political agenda of 
the BJP, thus far by actively indulging in judi-
cial evasion and abdicating their core duties. 

In this larger political reality, one of the most 
egregious failure of judicial independence 
has been the repeated victimisation of Justice 
Kureshi, culminating in the denial of his ap-
pointment to the Supreme Court. His disavowal 
of the increasing judicial deference to the execu-
tive, together with his Muslim identity have made 
him a target. His many unpopular decisions for 
the executive include, among others, having or-
dered police custody of current Union Home 
Minister Amit Shah in 2010 in the Sohrabud-
din Sheikh encounter case and upholding the 
appointment of retired High Court justice 
Mehta as Lokayukta against then CM Modi’s 
wishes and importantly, upholding the convic-
tion of 19 persons in the Godhra riots in 2002. 

Justice Kureshi is now facing the political reper-
cussions of his commitment to the Constitution 
and his judgments that did not blindly comply 
with executive mandate. The open targeting be-
gan in 2018, when the Collegium resolved to 
transfer Justice Kureshi to Bombay High Court 
just as he was to take over as acting Chief Justice 
of Gujarat High Court after the elevation of Jus-
tice Reddy. This resolution, stated to be “in the 
interest of better administration of justice” leav-
ing him with a tenure of only 2 weeks as acting 
CJ. Even for this period, the Centre notified that 
the post of acting Chief Justice, would be filled 

by the second-most Senior Justice Dave, and not 
Justice Kureshi, which was then subsequently 
changed only on the objections of the collegium. 
The second instance of targeting was seen in 
2019, when his name was submitted by the 
collegium for appointment as Chief Justice 
of Madhya Pradesh High Court. This was re-
turned by the Government, and the collegium 
yielded to executive pressure, and recommend-
ed his appointment to Tripura High Court 
(Tripura High Court has 6 judges  as opposed 
to 53 judges of Madhya Pradesh High Court). 

Finally, the victimisation of Justice Kureshi 
culminated in an impasse that extended two 
years, when not a single judge was elevat-
ed to the Supreme Court in the determina-
tion to exclude him. It is reported that due to 
the insistence of Justice Nariman that Justice 
Kureshi be elevated, for the period until Jus-
tice Nariman’s retirement, no elevations were 
made.  Soon thereafter, as many as 9 judges 
from across the country were elevated to the 
Supreme Court. Despite being No.  2 in all In-
dia seniority, Justice Kureshi was excluded. In-
stead, Justice Trivedi from Gujarat, (who was 
made permanent in 2013 as opposed to Justice 
Kureshi in 2005) was elevated to the Supreme 
Court. The manner of departure from the nor-
mal rule of appointment on seniority leaves no 
doubt that it was a colourable exercise of power. 

Of course, due to its political considerations, 
the executive would not accept the propos-
al to elevate Justice Kureshi to the Supreme 
Court. But the core issue is that the collegium 
did not see fit to even recommend his name for 
elevation. This failure of the collegium, when 
viewed in the absence of any other compel-
ling reasons, can only be attributed to judicial 
subservience to executive pressure. The col-
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COMMUNAL LAND EVICTIONS IN ASSAM
Clifton D’ Rozario

On 23.09.2021, the District adminis-
tration accompanied by a large police 
force stormed the Dholpur village in Si-

pajhar circle, Darran district, Assam in riot-clad 
gear with bulldozers to evict people, predom-
inantly Muslims of East Bengal origin, from 
their homes. Not only did the State authorities 
demolish the homes, but also burnt some of the 
homes down. Horrifying visuals that emerged 
from that fated day showed police officials fir-
ing at a civilian - later identified as Maynal 
Haque - who is seen falling to the bullets. May-
nal Haque was unarmed and had nothing more 
than a stick in his hand. The visuals also capture 
a photographer hired by the local administra-
tion to photograph the eviction drive stomping 
on and punching Moinul Haque’s dying body as 
the police oversee the atrocity being committed. 
Moinul Haque was not alone in this cruel death. 
12-year old Shri Shaikh Farid, who was on the 
way home from collecting his Aadhaar card, 
was also shot dead when returning from the 
post office. Since coming to power in 2016, the 
BJP Government has targeted the Muslim pop-
ulation in the State with visceral ferocity. Not 
only has the BJP Government quickly rammed 
through so-called cow protection laws and in-
troduced policies such as the two-child policy, it 
has also invoked its favorite dog-whistle of “love 
jihad” and “anti-conversion laws” to demonize 
the Muslim community. Another tool that the 
Government has begun to use has been that of 
forced evictions specifically targeting Muslim 
communities. 

The evictions in Sipajhar region of Darrang has 

been one among countless eviction drives that 
have been undertaken in the last couple of years. 
The evictions are connected to the Land Policy 
– 2019, which creates an illusion of taking land 
from the ”encroachers” to be then distributed 
among Assam’s “indigenous people”, which the 
Policy does not care to even define! The targeted 
attack against the alleged encroachers ignores a 
fundamental fact, that most of them are farmers 
who have been displaced from their lands and 
have legal rights over the lands they now occupy.

Given the reality of evictions of persons in the 
name of developmental projects, national parks, 
etc., it is apparent that this division between 
“immigrant-encroachers” and “indigenous 
people” is a mere ruse to communally polarise 
people and entrench hatred in Assam. In Dhol-
pur, when the eviction concerned Muslim per-
sons, they were marked with a stark brutality, 
operating on Islamophobia and the communal 
hatred. Apart from the illegality of the eviction, 
the motivations and phrasing of eviction as 
seen above must invite the strictest censure and 
condemnation as it is nothing less than an open 
Government backed call for ethnic cleansing.

The entire process of eviction carried out by the 
Assam Government stands grossly in violation 
of existing law on evictions as laid down by our 
Courts. In the case of Sudama Singh v Govern-
ment of Delhi [2010 SCC OnLine Del 612],  re-
garding slum evictions, the Delhi High Court 
held that: one, prior to an eviction, a survey has 
to compulsorily be conducted for the purpose of 
providing alternative accommodation; and two, 
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that the process undertaken must be “meaning-
fully” done with those sought to be evicted. The 
Court further held in context of re-allocation 
that so-called “encroachers” are not to be treat-
ed as “secondary” citizens and that they are en-
titled to no less an access to basic survival needs 
as any other citizen. The Court unambiguously 
held that it is the State’s constitutional and stat-
utory obligation to ensure that the evictee’s situ-
ation post eviction should not be worse off than 
they previously 
were, and the re-
location has to be 
a meaningful ex-
ercise consistent 
with their right 
to life, livelihood 
and dignity.

In Ajay Maken v 
Union of India 
[2019 SCC On-
Line Del 7618],  
the Delhi High 
Court laid down 
the steps to be 
taken prior to an 
eviction. These 
steps are: one, 
an eviction must 
be compulsori-
ly preceded by a 
survey to identity whether the residents being 
evicted are eligible for rehabilitation as per ex-
isting law; two, if the residents are eligible for 
rehabilitation, necessary arrangements for alter-
native accommodation or in-situ rehabilitation 
must be provided for prior to the eviction; and 
three, before any eviction is undertaken, there 
must be meaningful engagement with the resi-
dents, which is in line with the right to life, live-

lihood and dignity of the dwellers. Importantly, 
both the judgments repudiated with force the 
categorisation of people being forcefully evicted 
as “encroachers” or “illegal occupants of land” 
– and held instead that the people being evict-
ed must be treated as “rights bearing” people. 

It is important to note here that the evicted 
persons lived in scanty accommodation, with 
scarce facilities. The position they were placed 

in has a direct 
nexus with the 
failure of the 
state to protect 
the right to shel-
ter of persons. 
Instead of pro-
tecting this ba-
sic fundamental 
right, the State 
has launched an 
attack against 
them under 
the garb of a 
land policy.

Apart from be-
ing flawed in 
its very incep-
tion, the As-
sam eviction 
drive failed to 

follow these fundamental principles of law on 
eviction as laid down by the Courts. In fact, 
reports indicate that certain people in the area 
received eviction notices through WhatsApp 
the night before the eviction, while others re-
ceived no notice at all. On the very face of it, 
the evictions are grossly illegal and are wholly 
impermissible in law. It begs to question the 
reason for the evictions being done forcibly, 
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in a rush, without following the due process of 
law, and the intentions behind the evictions. 

The brutal events also shine light on how vi-
olence and brutality by the authorities have 
become routine in the State. The police – par-
ticularly the Darrang Superintendent of Po-
lice, Sushant Biswa Sharma who is the brother 
of the Assam Chief Minister Himanta Biswa 
Sharma, has tried to justify the shoot-out of 
Moinul Haque as a matter of self-defense. This 
is a gross mischaracterization of the events at 
hand. Several videos show that Moinul Haque 
ran towards the police with a stick with the de-
sire to protect his home and his family from be-
coming homeless. It is evident from the video 
clip that Maynal Haque, who was only carrying 
a stick, posed no threat to the battalion of gun 
carrying police, who could have easily over-
powered him without resorting to their gun. 
Instead, the police, with no respect to life or lib-
erty, shot him in the chest and then allowed for 
the vulgar display of hatred on his dead body.

Even now, no action has been taken against 
the erring officials. The Supreme Court in Peo-
ple’s Union of Civil Liberties v State of Maha-
rashtra [2014 SCC OnLine SC 757]  has laid 
down in detail the guidelines with respect to 
“police encounters”. While the actions of the 
police in this instance are akin to murders, 
and not “encounters”, even the basic guide-
lines laid down by the Supreme Court with 
regard to “encounter” killings have not been 
followed. The guidelines require, inter alia, the 

registration of an FIR in every case of an “en-
counter”, independent investigation into the 
same, information to the next of kin, and sur-
render of the weapons for forensic and ballis-
tic analysis. In the current case, no steps men-
tioned in the PUCL case have been carried out. 
 
It is imperative for the lawyers to come togeth-
er and demand that the forced and unlawful 
evictions be stopped immediately, and that 
necessary arrangements be made to restore 
the lands and homes of all evicted persons. 
We must also demand that the law on police 
encounter killings which has been laid out in 
People’s Union for Civil Liberties vs. Union of 
India [(2014) 10 SCC 635] be followed strict-
ly, and that necessary criminal and depart-
mental action be taken against the officials. 

The Darrang Superintendent of Police Sushant 
Biswa Sharma and police personnel involved 
in firing and arson must be prosecuted un-
der Criminal Law and disciplinary proceed-
ings must be initiated against him. The Chief 
Minister of Assam who is responsible in huge 
part for fomenting hatred through hate-fu-
eled politics must resign immediately. They 
are responsible for the targeted vilification, 
displacement, and death of those who have 
equal rights to the land. The concerted pro-
gram to purge the land of Muslim persons, who 
have been residing on the lands for decades 
and have an equal right to it, must be stopped. 
p
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CONTEMPT FOR THOSE THAT BUILD THE CITIES: PUSH-
ING SLUM DWELLERS TO THE MARGINS OF CITIES

Maitreyi Krishnan and Clifton D’ Rozario

The residents of “Kamgar Putala Zopad-
patti Vasahat”, Pune, a notified slum on 
government land, approached the Bom-

bay High Court in Writ Petition No. 3983 of 
2021 challenging the notification issued by the 
Slum Rehabilitation Authority (“SRA”) propos-
ing to relocate the slum dwellers to sites identi-
fied at Hadapsar and Viman Nagar, which were 
located at a distance from the present location 
of the slum. The petitioners sought, inter alia, 
that they be rehabilitated either on the same 
land from which they were evicted or in the vi-
cinity. A Division Bench of the Bombay High 
Court vide judgment dated 31st August 2021, 
dismissed the petition filed by the residents of 
the slum and imposed costs of Rs. 5,000/-. The 
Court has struck out at “encroachers” and the 
lack of “prompt action” by the “custodians of 
the public land” stating that “encroachments for 
long periods will clothe the encroachers with 
rights to seek rehabilitation at public costs”.  

This judgment is shocking for several reasons, 
the greatest of which is the contempt displayed 
by the Court towards the slum-dwellers. The 
judgment begins with the Court stating that it 
is “quite astonished at such plea” i.e. for reha-
bilitation in the same vicinity. The Court goes 
on to express its “grave doubt about the policy 
of the State Government which rewards the 
encroachers of the public land by a free of 
cost accommodation.” So “astonished” is the 
Court by the “unreasonably adamant stand”, 
that it holds that “if the petitioners are not in-
terested to have permanent alternate prem-

ises offered to them free of cost, it is deemed 
that they have relinquished such benefit, 
and in that event, the SRA would not have 
any obligation to grant them any allotment.”  
The Court admonishes slum-dwellers for seek-
ing their lawful entitlements in pursuit of their 
right to shelter, and advices that, “We hope 
that the Government awakens on such issues 
before it is too late and restores all the en-
croached Government lands for the benefit 
of public and strictly to be used for public 
purposes.” It is apparent from the Order that, 
in the eyes of the Court, residents of slums do 
not constitute the larger public and their right 
to shelter does not constitute “public interest”. 

What we see on display in this judgment, is what 
the Supreme Court warned of in Sant Ram v. Ra-
jinder Lal And Ors.  [AIR 1978 SC 1601] where 
the Court, while stressing on the need for “pov-
erty jurisprudence”, states that “none but those 
who live in ivory towers can refuse to look at the 
raw realities of life while administering justice”. 
In the words of Justice A.P. Ravani of the Guja-
rat High Court [Surat Municipal Corporation v. 
Rameshchandra Shantilal Parikh AIR 1986 Guj 
50] the Administration and the Court “represent 
only the class interest to which they belonged.”  

Over the years, there have been several such 
remarks where judges have represented only 
their class interest – Whether it is the obser-
vation in Almitra H. Patel And Anr. v. Union 
Of India [(2000) 2 SCC 679] that “Reward-
ing an encroacher on public land with free 
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alternate site is like giving a reward to a 
pickpocket” or the Supreme Court’s Order 
to clear all “encroachments” of 48,000 jhug-
gies along railway tracks, without hearing a 
single one of the slum dwellers, further hold-
ing that “no Court shall grant any stay with 
respect to removal of the encroachments”.
[M.C. Mehta v. Union of India and Ors., Or-
der dated 31.08.2020 in W.P. (C) 13029/1985]

A common thread in the judgments that treat 
slum dwellers as second-class citizens devoid 
of rights is that it only consists of observations, 
without any discussion on the law. The reduc-
tion of a resident of a slum to an “encroacher” 
without rights fails to recognize them as com-
plete individuals who are rights-bearers whose 
array of constitutional guarantees require rec-
ognition, protection, and enforcement. Such 
observations also fail to recognize that it is those 
residing in slums who not only build the city, but 
also keep the city running everyday – whether 
it is construction workers, domestic workers, 
sanitation workers, daily wage workers or even 
workers in the gig economy. It is no coincidence 
that the majority of the poor in the country be-
long to historically deprived sections of society. 
Every second person belonging to the Sched-
uled Tribes, every third person belonging to the 
Scheduled Castes and every third Muslim, is 
poor  - this poverty exists not only on the basis 
of income, but also on indicators such as nu-
trition, health, education, and living standards. 

In a petition against the Delhi High Court’s or-
der for mass demolitions of the homes of Nang-
la Machi slum dwellers without any relocation, 
the Court orally declared, “If you can’t afford 
to stay in Delhi, go elsewhere!” The Court 
failed to recognize that the poor can’t afford to 
stay in Delhi because of the conscious policy of 

the Government, a policy which is perpetuated 
by the Courts. These policies allow for skewed 
development, push persons into distress migra-
tion, and enforce poverty on them by denying 
them secure working condition and minimum 
wages. This is the reason that 90% of the coun-
try’s workforce is in the unorganized sector. This 
is the reason 55% (as of 2016) of Mumbai’s popu-
lation is compelled to live in slums. Poverty that 
is enforced by State policy and reinforced by the 
Courts thus becomes a barrier to the realization 
of fundamental rights. As such, slum dwellers 
who cannot afford access to the city on account 
of a social and economic system that creates 
and perpetuates inequality, get punished for the 
injustices they face by being evicted from their 
homes and pushed to the margins of the city.

Living in a slum is a life of grave precarity and 
insecurity, with the threat of eviction constantly 
looming. The Constitution through Article 21 
imposes a positive obligation on the State to en-
sure the provision of housing to all to protect 
their right to live with dignity. However, the state 
has not only failed to take positive measures to 
protect their rights, but has actively and decisive-
ly violated the very rights it is bound to protect. 

This contempt for slum dwellers exists in the 
halls of Courts despite slum dwellers having 
an enforceable right to the city. In Ajay Maken 
and Ors. v. Union of India and Ors., [260 (2019) 
DLT 581] the High Court of Delhi held that this 
right acknowledges that those living in slums 
“contribute to the social and economic life of 
a city”. The Court recognizes that these people 
who provide their labour for the development of 
the city “travel long distances”, “live in deplor-
able conditions” and “suffer indignities just 
to make sure that the rest of the population is 
able to live a comfortable life”. In recognizing 
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the right to the city (“RTTC”), the Court held: 
“83. The RTTC acknowledges that those liv-
ing in JJ clusters in jhuggis/slums continue 
to contribute to the social and economic 
life of a city. These could include those ca-
tering to the basic amenities of an urban 
population, and in the context of Delhi, it 
would include sanitation workers, garbage 
collectors, domestic help, rickshaw pullers, 
labourers and a wide range of service pro-
viders indispensable to a healthy urban life. 
Many of them travel long distances to reach 
the city to provide services, and many con-
tinue to live in deplorable conditions, suf-
fering indignities just to make sure that the 
rest of the population is able to live a com-
fortable life. Prioritising the housing needs 
of such population should be imperative 
for a state committed to social welfare and 
to its obligations flowing from the ICESCR 
and the Indian Constitution. The RTTC is 
an extension and an elaboration of the core 
elements of the right to shelter and helps un-
derstand the broad contours of that right.” 

Despite the recognition of the right to the city, 
Courts continue to pit the urban communi-
ties deprived of housing, living wages and se-
cure jobs against privileged sections, making 
them compete for rights that constitutional-
ly exist for all persons. The effects of forcible 
eviction on a family are devastating, and se-
verely hinder the quality of a person’s right to 
equality, livelihood, and to live with dignity. As 
recognized by the Delhi High Court in Suda-
ma Singh v. Government of Delhi [(2010) 168 
DLT 218 (DB)], when a family is forcibly evict-
ed, each member of that family loses a “bundle 
of rights”. This bundle of rights includes with-
in its fold the right to livelihood, to shelter, to 

health, to education, to access to civic ameni-
ties and public transport and the right to live 
with dignity. The Court goes on to hold that if 
there are forcible evictions, it is the constitu-
tional and statutory obligation of the State to 
ensure that those being evicted are rehabilitated 
and are not worse off than before the eviction. 

Judgments such as the Orissa High Court’s judg-
ment in Rituparna Mohanty v. State of Orissa 
and Ors.  [2010(2)ILR-CUT633] recognized the 
positive obligation of the state to rehabilitate, 
and read the directive principles of state policy 
and Article 21 into the freedoms contained in 
Article 19(1)(e) to truly enforce the fundamen-
tal and statutory rights of slum dwellers. How-
ever, despite the judgment recognizing an aspect 
of a constitutional right that would be enforce-
able across the country, successive orders have 
failed to incorporate this recognition of rights. 
The Constitution avows to its people equality - 
social, economic and political. The right to shel-
ter forms an integral part of this right to live with 
dignity. Every forcible eviction not only destroys 
the individuals right to live with dignity, but is 
also an affront to these core Constitutional values. 

While on one hand there has been a fundamen-
tal shift in understanding the right to shelter to 
recognize the State’s positive obligation to pro-
viding housing, Courts have continued to issue 
orders that not only forget this obligation but 
go one step ahead to promote the destruction of 
this right. There is a need for judicial discipline 
and respect for the rights of the poor. Not this 
contempt; not this wrath. There is no glory in 
punching someone who is already on the floor.
p
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‘STATE OF HUMAN RIGHTS PRACTICE IN ISRAEL AND PAL-
ESTINE IN CONTEXT OFTHE ISRAELI OCCUPATION AND 

APARTHEID’ – TALK BY MICHAEL SFARD
Manasvi Kumar

AILAJ hosted lawyer Michael Sfard 
through video-conference on 08.08.2021 
to discuss his human rights work in both 

Israel and Palestine in relation to Israeli occu-
pation and Apartheid. The event was simulta-
neously broad-
casted live on 
the AILAJ Face-
book page and 
was attended by 
people from dif-
ferent parts of 
the country. 

Michael Sfard 
is a lawyer and 
political ac-
tivist special-
izing in in-
ternational human rights law and the laws 
of war. He has represented several human 
rights organizations, movements and Pales-
tinians at the Israeli Supreme Court in chal-
lenging the occupation of Palestine by Isra-
el. He is extremely well-respected and is an 
advocate of great commitment and renown.  

The event was kickstarted by AILAJ Convener 
for Karnataka, Maitreyi Krishnan, who spoke 
briefly about the significance of human rights, 
especially in relation to growing threats from 
State Actors. Noting that many human rights 
lawyers were in attendance for the talk, Maitreyi 
added that she hoped that Mr Sfard’s talk and his 

work would be a source of inspiration to human 
rights lawyers to continue their important work. 

Thereafter, AILAJ Co-convener for Karnataka, 
Mohammad Afeef introduced Mr Sfard and 

his work. Afeef 
mentioned that 
many members 
at AILAJ were 
introduced to 
Mr Sfard’s work 
through his illu-
minating book, 
“The Wall and 
the Gate: Israel, 
Palestine, and 
the Legal Bat-
tle for Human 
Rights”, and 

that this book acted as the catalyst, to the se-
ries of events that led to the ensuing discussion.
Mr. Sfard began his talk, by introducing him-
self as an Israeli Human Rights lawyer, whose 
litigation practice mainly revolves around cas-
es that stem from the Israeli domination over 
Palestinian lands. Mr Sfard went on to flag how 
dangerous the human rights law profession has 
come to be, especially over the past 10 years, 
with many litigators having to deal with their 
own prosecution, apart from the legal defense 
of their clients. He also mentioned how there 
exists a parallel between India and Israel on this 
front, given the uptick in persecution of hu-
man rights lawyers the last few years in India. 
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Mr Sfard dealt with the legal 
concept of occupation in de-
tail in his talk. He explained 
that the idea of occupation is 
a legal concept under Interna-
tional Law and is meant to be a 
“temporary” reality, where the 
occupying power is vested with 
the powers of governance in 
order to manage the occupied 
area. He said that the occupy-
ing power does not acquire any 
sovereignty over the occupied 
territory and is required to 
respect the existing laws and 
institutions of the occupied 
territory as far as possible and 
further that it is presumed that 
occupation will be temporary 
and that the occupying power 
shall preserve the status quo 
ante in the occupied territo-
ry. The objective of the law of 
occupation, Mr Sfard clarifies, 
is to seek an end to the occu-
pation, while safeguarding the 
security of the occupied peo-
ple till they achieve self-deter-
mination.  However, despite 
the law being clear, Israel has 
been occupying Palestinian 
land for over 55 years and has 
launched the most brutal at-
tacks on the occupying people 
whom it is meant to safeguard. 

Mr Sfard argues that one of 
the key reasons, Israel has not 
ended its occupation, is sim-
ply  because Israel doesn’t want 
to. He states emphatically that 

there is no law on occupation 
that Israel has not violated to 
date. While International Law 
dictates that the occupied ter-
ritory cannot be infused with 
people from the occupier state 
through settlements, this is 
precisely what Israel came to 
do over the last several years. 
The objective behind such an 
act, Mr Sfard explains, is to 
prolong and perpetuate the oc-
cupier’s presence indefinitely. 

Mr Sfard also shared his mo-
tivations behind choosing the 
law as his profession. While 
he was initially fascinated with 
the noble idea of the “rule of 
law” and its promise of uplift-
ing society for the better. he 
soon realized that the reality 
of the law disproves such a no-
tion. He claimed that the world 
that we inhabit is governed by 
the dictums of “rule by law” 
rather than the “rule of law”. 
He says that despite such a dis-
heartening discovery about the 
law, he nevertheless believes 
that it could be used to  bring 
important social changes. 

Sfard also interestingly dis-
cussed the concept of “cause 
lawyers” in his talk. Accord-
ing to him, “cause lawyers” not 
only have their individual cli-
ents whose cases they are com-
mitted to, but that they also 
have another client – which 

is the “cause” - they are com-
mitted to advancing. He states 
that while sometimes, the two 
interests can meet, there are in-
stances where they can diverge. 
. He then proceeded to recount 
an  instance where there was a 
divergence  between what was 
good for the client and what 
would be ideal for the cause. 
It was a case where the Israe-
li military built a buffer zone 
next to a settlement area, cut-
ting scores of Palestinians from 
their land. Two of Mr Sfard’s 
clients who were farmers, as a 
result of this buffer zone were 
prevented from accessing their 
land and were ready to take the 
case to Court.  The relief the 
farmers sought, was to have a 
gate installed that could be ac-
cessed by them in order to earn 
their previously lost livelihood. 
Although, Mr Sfard believed 
that winning this remedy from 
the Court would not be a diffi-
cult task, he was apprehensive 
about the grounds on which 
the installation of a gate would 
be allowed. He believed that 
the conditionalities attached to 
the gate would make the case 
of challenging the buffer zone 
much harder to win in court. 
On the one hand there was the 
possibility that asking for the 
gate would legalize the buffer 
zone, but on the other hand he 
couldn’t ask his clients to risk 
their livelihood based on the 
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speculative possibility that they might succeed 
in challenging the buffer zone many years later. 

Mr Sfard revealed that this dilemma of wheth-
er he was aiding in legitimizing the occupation 
through his litigation led him to take some time 
off, and introspect about human rights litiga-
tion in general, and litigation in occupied ter-
ritories in specific. He stated that the answer to 
this dilemma was not to see an outcome of any 
case in a binary of victory or defeat, but to see it 
in the larger context of success and failure. The 
difference be-
tween the two 
was that the 
latter seeks to 
write a moral 
manifesto and 
indict the es-
tablishment, 
while the for-
mer is just a 
route for im-
mediate relief 
with no long-
term insight. 
He claims that there would be times where, as a 
lawyer, you might not win a case but the desired 
outcome of having tangential effects, which, in 
the long run would be beneficial, makes the le-
gal intervention worth the effort. He went on 
to add that often legal intervention pushes the 
Government to clarify its position on issues that 
would otherwise stay behind the shadows.. Mr. 
Sfard concludes that the best way to proceed 
would not be to question whether the law can 
help in such a struggle but how it could be used 
to help the struggle. Mr Sfard spoke about how 
through each case you litigate, you write an-
other page in the indictment of the status quo. 

Mr Sfard  then went on to speak about how his 
work not only involves fighting for a remedy for 
his client or seeking a policy change but also in-
cludes the goal of regime change, which is al-
ways present in all his legal strategies in Court. 

There was a discussion that followed, which had 
several lawyers and human rights activists from 
India speaking about the parallels that was also 
seen in India and human rights lawyering in 
India. Lawyers who practice in Kashmir spoke 
about the similarities in Kashmir, and how to har-

moniously 
deal with 
the individ-
ual case and 
the larger 
issue – by 
c o n t i n u -
ing to go to 
Court and 
also make 
the larger 
point in in-
ternation-
al forums. 

Other lawyers spoke of how his talk and work 
was a real inspiration to other human rights 
lawyers and gives a wider sense of perspective 
of how litigation is not only in regard to the 
result it may bring today, but there is a need 
to have a longer perspective in terms of time. 
The argument that he made that Israel was an 
apartheid state, which has now been accept-
ed by mainstream human rights organizations 
also showed how a law can speak to the future, 
even though it is embedded in the present. 

The talk by Mr Sfard really resonates with human 
rights activist across India. In his book, he draws 
from the legacy of Abraham Joshua Heschel, 
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where he says “In a free society, some are guilty, 
all are responsible”. In these dark times in In-
dia, it becomes necessary for us to come together 
collectively and to bring about as Mr Sfard says 
“cracks in the structures of oppression”.

p
(The author is a 3rd Year Law student 
From KLE Law College.)

PREJUDICED JUDGE, PREJUDICED JUDGMENT!

AILAJ is appalled by the recent Allahabad 
Court judgment where a judge while 
denying bail to a man accused of cow 

slaughter, has asserted that the cow ought to be 
declared the national animal of the country and 
that “cow protection should be the funda-
mental right of Hindus”. 
In a rambling, and mostly incoherent judg-
ment, the judge launches into a verbose dia-
tribe about cow eaters and makes a number of 
unfounded and unscientific statements about 
cows, including that the “cow is the only ani-
mal that inhales and exhales oxygen”. The pe-
tition before the judge, was the bail petition of 
an accused person under the UP-Cow Slaugh-
ter Act. In a judgment that ought to have been 
concerned with discussing the bail conditions 
of the accused, 90 percent is instead devoted to 
regaling the various virtues of a cow, with bare-
ly a paragraph or so on the accused’s bail plea. 
Most of the judge’s concerns about the protec-
tion of cows and prevention of cow slaughter, 
it appears, stems from the importance of cows 
to Hindu religion and society. This raises a 
number of  troubling questions. First, it severe-
ly casts a shadow on the independence of the 
judiciary - independence particularly from the 
ideology of the current ruling dispensation. The 
fact that the judge repeatedly invokes Hindu re-
ligion and Hindu’s culture while making an im-
passioned plea for cow protection, casts a huge 

question mark on the  judge’s true intentions be-
hind the judgment. Second, the judgment is at 
odds with the constitutional values of our coun-
try. Secularism is a key constitutional principle, 
and the plea for cow protection within the Hin-
du majoritarian ideology framework violates 
this cardinal constitutional principle. Third, 
the judgment conflates Indian culture broad-
ly with Hindu culture, i.e Brahmanism, while 
demanding for a ban on cow slaughter obfus-
cating the lived reality of many Indian commu-
nities including Dalits that eat beef. A survey 
of the National Sample Survey Office (NSSO) 
states that more than 70 percent of people who 
consume beef in India hail from the Sched-
uled Caste and Scheduled Tribe community. 
The Allahabad judge is not the first case to 
make an impassioned plea to have the cow 
declared as a national animal. In 2017, a Ra-
jasthan High Court judge had also requested 
that the cow be made India’s national animal. 
Indira Jaising, a noted human rights lawyer, 
had argued then that such a statement by a 
judge goes squarely against the principle of ju-
dicial neutrality. She writes that judges take an 
oath to upload the principles of constitution, 
and that when judges make such statements, 
they betray core constitutional tenants like 
secularism and independence of the judiciary. 
AILAJ is gravely concerned that such statements 
by judges’ risk giving currency to organized 
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right wing Hindutva militias in the country that 
attack and oppress communities in the name of 
cow protection. Over the last few years, the spec-
ter of a cow, has become nothing short of a dog 
whistle for the Hindutva brigade to launch rabid 
attacks on the Muslim and Dalit community. In 
the name of cow protection, scores of cattle trad-
ers, especially Muslims have been lynched by 
these militias. Close to none of these attackers 
have ever been held to account for their crimes, 
and worse yet have been celebrated by members 
of the ruling party for their actions. No other 
case is more emblematic of this phenomenon, 
than the case of Pehlu Khan, a dairy farmer and 
cattle breeder from Rajasthan, who was lynched 
on a busy Rajasthan highway in the year 2018. 
Despite Pehlu Khan leaving a dying declaration 
implicating his attackers, they walked free. In-
stead, in a cruel twist of fate, the police booked 
the two young men who were accompanying 
Pehlu Khan on the fateful day of his death for 
cow smuggling -- successfully turning the vic-
tim into a criminal and a criminal into a victim. 
The Allahabad  judgment also needs to be scru-
tinized for how it turns the ‘right to bail’ into a 
farce.  The law on bail clearly states that“bail, 
not jail” is the fundamental principle of crim-
inal jurisprudence, and that while deciding 
whether to give bail or not the judge has to 
consider important factors like the flight risk 

of the accused, the gravity of the offence, pos-
sibility of tampering with evidence among oth-
er factors while making its decision. However, 
no analysis whatsoever of these factors have 
been made by the judge in this case. Instead 
the judge has denied the accused bail based on 
what the judge thinks about the offence the ac-
cused has allegedly committed. Such a depre-
cation of the law on bail,  causes a severe dent 
to civil liberties and fundamental rights to 
people in the country. This judgment also fur-
thers a dangerous trend where, on one hand, 
the grant of bail is dependent on the content 
and gravity of the allegations, substantially di-
luting the cardinal presumption of innocence, 
and on the other, the executive is the author of 
both the accusations and the narrative. Read 
together, any target of the executive can be 
charged with serious offences and imprisoned 
without bail before any adjudication of guilt. 
With civil liberties of human beings, partic-
ularly the Muslim community, being sacri-
ficed at the altar of cow rights, AILAJ, urges 
the legal fraternity to raise their voices against 
all efforts to give legal clothing to Hindu ma-
joritarianism and stand resolute in the con-
stitutional commitment of the country to 
the principles of secularism and equality.
p

CAPTURE OF STATE POWER BY THE TALIBAN IN AFGHAN-
ISTAN

AILAJ is gravely concerned about the 
situation in Afghanistan with the cap-
ture of state power by the Taliban that 

has plunged the country into grave uncertain-

ty. In the past week, there have been numerous 
reports of violent crimes against civilians and 
journalists, oppression of women and the sys-
tematic assault on human rights and civil lib-
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erties.  

AILAJ is also particularly con-
cerned about the fate of about 
270 women judges in the coun-
try who are facing risk. Accord-
ing to the Global Judicial Integ-
rity Network (GJIN), “women 
judges (in Afghanistan) face 
an increased danger, not 
only due to their gender but 
also to the real risk of retali-
ation from the persons who 
they have previously sen-
tenced and who have been 
released from prison.”  Inter-
national Association of Wom-
en Judges (IAWJ) has reported 
that there have been deadly 
car-bomb attacks targeting Af-
ghans who work in the courts, 
as well as their families. In Jan-
uary 2021, two female judges 
from Afghanistan’s Supreme 
Court were killed.  AILAJ urg-
es that women legal profes-
sionals including judges and 
their families who are in grave 
danger are ensured protection.

The present situation in Af-
ghanistan is a culmination 
of gross interference into its 
domestic matters by outside 
powers, particularly the US, 
whether in facilitating the rise 
of the Taliban in the 1980s and 
1990s or the post 9/11 invasion 
and occupation of Afghanistan 
which saw bombings, drone 

strikes, and humiliation. But 
every excuse for the imperial-
ist occupation now stands ex-
posed: the US left the country 
twenty years later after trans-
ferring power to the same Tal-
iban. Most know of the many 
rounds of bipartite negotia-
tions between the US and the 
Taliban, culminating in the 
bilateral agreement on Febru-
ary 29, 2020, agreeing to two 
“interconnected” guarantees: 
the withdrawal of all U.S. and 
international forces by May 
2021, and unspecified Taliban 
action to prevent other groups 
(including Al Qaeda) from 
using Afghan soil to threaten 
the United States and its al-
lies.  Another important aspect 
of this agreement was the re-
lease of Taliban prisoners as a 
“confidence building measure”. 
US allies, and the Afghanistan 
Government, were excluded 
from the deal, and the US is 
effectively choosing to entrust 
the Taliban with the task of pro-
tecting its interests. The pact 
required the Taliban to commit 
only to ensure keep forces that 
“pose a threat to the security 
of the United States and its 
allies” out of Afghan soil and 
the Taliban was not required to 
give any guarantees regarding 
the safety of Afghanistan’s peo-
ple, minorities or women. The 
US must thus be held square-
ly accountable for the damage 

inflicted by its occupation as 
well as for Taliban rule, which 
is resulting in fear and insecu-
rity for Afghanistan’s people. 
 
We are also concerned at the 
blatant efforts by India’s rul-
ing party and allied Hindu-su-
premacist organisations to use 
the developments in Afghani-
stan to foment Islamophobia 
and communal polarization 
within India. By deliberately 
announcing that it will priori-
tize only Hindu and Sikh ref-
ugees from Afghanistan, the 
Government of India is dis-
criminating against Muslim 
refugees, in the spirit of the 
discriminatory Citizenship 
Amendment Act which ex-
cluded Muslim refugees from 
neighbouring countries from 
the offer of Indian citizenship. 
The fact that most of those flee-
ing Taliban-ruled Afghanistan 
are Muslim, underlines the ab-
surdity of the CAA, which was 
premised on the false claim 
that only non-Muslims would 
seek refuge in India from Mus-
lim-majority neighbouring 
countries including Afghani-
stan. Every day we see disturb-
ing reports of “Taliban” being 
used as a term of abuse against 
Muslims. At the same time, one 
Tripura MLA from the ruling 
BJP asked his supporters to at-
tack members of the main Op-
position party “Taliban style.” 
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While no action is taken against this blatant 
threat of brutal violence and massacre, 14 men 
in the state of Assam have been booked under 
UAPA for “posting pro-Taliban posts on social 
media”. It is outrageous and also ironic that in 
the name of opposing the Taliban which dictato-
rially tells Afghan people what to think, the BJP 
in India is dictatorially telling Indian social me-
dia us-
ers what 
to think 
and post, 
and jail-
ing them 
for their 
v i e w s . 
The use 
of UAPA 
for such 
messag-
es on so-
cial me-
dia once 
a g a i n 
d e m o n -
s t r a t e 
its draconian nature. 
 
AILAJ urges the Union Government to lend all 
assistance to Afghans who are presently in India. 
In particular, we urge the Union Government to 
allow Afghans to reside in India without com-
pelling them to return to Afghanistan. Article 
21 undoubtedly encompasses the principle of 

‘non-refoulement’ i.e. the principle of interna-
tional law that prohibits the expulsion of a person 
from a territory in which he or she seeks refuge 
or from forcible return to a country or a territo-
ry where he or she faces a threat to life or free-
dom because of race, religion, nationality, mem-
bership in a social group, or political opinion.

We call 
upon the 
legal frater-
nity to raise 
their voices 
against any 
effort to 
demonize 
and harass 
the Muslim 
communi-
ty in India 
under the 
pretext of 
A f g h a n i -
stan devel-
o p m e n t s , 
and pres-

surize the Central Government to offer asy-
lum to all persons from Afghanistan, irre-
spective of religion. Lastly we call on the 
legal fraternity to offer all aid and assistance, 
legal and otherwise, to Afghans, particu-
larly students, who are presently in India. 
p



27lawyersassociationforjustice@gmail.com

AILAJ E-MAGAZINE Issue 03

FIGHTING HATE SPEECH AND OPEN CALLS FOR GENOCIDE 
OF MUSLIMS – AILAJ’S LETTER TO THE CHIEF JUSTICE 

OF INDIA

09.08.2021
To, 
Hon’ble Justice Shri N. V. Ramanna,
The Hon’ble Chief Justice of India,
Supreme Court
New Delhi.

Respected Hon’ble Justice,

Sub: Seeking registration of suo motu petition 
and passing necessary relief in the matter of hate 
speeches against the Muslim Community threat-
ening their very existence and equal citizen status.

The All India Lawyers Association for Jus-
tice (AILAJ) is a national organisation of le-
gal practitioners who have come together to 
uphold the core values of the Constitution. 
Please consider this representation as a plea to 
strike at the terror spread openly on the streets 
of Delhi calling for genocide of the Muslim 
community. Videos capturing this hate speech 
have gone viral all across the country. That such 
blatant intimidation and calls for genocide are 
being made on the streets of Delhi in open day-
light, in full media glare, in the presence of the 
police, spells a death knell for our democracy 
and the rule of law. This crime committed with-
in the vicinity of Parliament, in the city housing 
the Supreme Court of India, is an assault on the 
Constitution and the secular ethos of our nation.
In a rally and protest was held at Jantar Man-
tar yesterday, (09.08.2021, Sunday), called for 
by Supreme Court lawyer and former Delhi 
BJP spokesperson Shri. Ashwini Upadhyay, 

toxic, inflammatory, Islamophobic, anti-Mus-
lim slogans were raised, even the large con-
tingent of Delhi police looked on like silent 
bystanders. A gathering of such a nature is 
not a recent development, since the first week 
of June 2021, several mahapanchayats have 
been organized across districts of Haryana, 
which included hate speech by RamBhakt 
Gopal (shooter at Jamia Millia Islamia) and 
Haryana BJP spokesperson Suraj Pal Amu. 
On August 6, 2021, a letter written by a resi-
dents’ federation in Dwarka wrote to Lt. Gov-
ernor Anil Baijal, president of Delhi Develop-
ment Authority, opposing the construction of 
Haj House. The letter states, “There is a strong 
apprehension that brotherhood, harmony and 
peace in the society, apart from law and or-
der, will be disturbed if the said Haj House is 
allowed to be constructed in Dwarka and, fur-
thermore, there will be every possibility of riots, 
migration of Hindus, and repetition of situa-
tion like Shaheen Bagh,  Jafrabad and Kashmir.”
This was followed with a protest which includ-
ed hate speech against the Muslim community. 
Similar incidents over the past one month have 
also been fueled by Ghaziabad’s Dasna Devi 
Temple Priest Yati Narsinghanand Saraswati 
for inciting violence against Muslim communi-
ty and asking “Hindus to unite to take action.” 
It is also important to note that this gath-
ering took place at Jantar Mantar in viola-
tion of the Covid 19 norms in the country. 
Videos of this toxic hate speech and calls for geno-
cide went viral yesterday and today are report-
ed in all newspapers. In some videos the hate-
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filled slogans against Muslims are as follows: 
 When Mulle (a deroga-
tory reference to Muslims) are 
chopped, they would cry Ram Ram).
 “Muslims will be slaughtered, in the 
name of Ram. (Repeated four times) Staying 
in India, we must do love jihad.  Ensure that 
the businesses of Muslims are shut down. Mus-
lims will be slaughtered, in the name of Ram. 
(Repeated twice). Pigs (a term being used to 
refer to Muslims) will be slaughtered, in the 
name of Ram. (Repeated four times). Al-
lah will be slaughtered, in the name of Ram. 
(repeated four times.) Pigs will be slaugh-
tered, in the name of ram. Chants of Ram”
It is also reported that some of the participants 
distributed flyers carrying genocidal hate con-
tent in Hindi against Islam. One flyer titled 
“Islam Ka Vinaash” (Annihilation of Islam) 
is reported, among other statements, to con-
tain the following: “Don’t protest, rebel. Don’t 
make noise. Annihilate them. Anyone who 
seeks end of Islam should call on the number”. 
The flyer was reported to have been distrib-
uted widely at the rally, and photographs 
suggest that young children were present 
at the rally. The flyer states, “Hindu groups 
who always protest against Muslims are just 
plain weak and cowards. They always knock 
on the doors of law and constitution- may-
be Hindus lack the will to commit genocide.” 
Additionally, the statement calls for Hin-
dus to take “action”- it states, “If you 
(Hindus) keep relying on law and con-
stitution- how will you massacre these 
Muslims?” It states that Hindus shouldn’t 
“shout”, they should attack them (Muslims.) 
We are placing these videos as attachments to 
this mail. We are also annexing some of the 
newsreports and the flyer in Hindi in this regard.

1. This is an assault on the Constitution, 

democracy and secularism. These actions are 
solely based on religion and militate against the 
Constitutional idea of fraternity and violates 
Articles 14, 15, 19, 21 read with Article 38 of the 
Constitution and further are in derogation of 
the fundamental duties under Article 51A(a), 
(b), (c), (e), (f), (i), (j) of the Constitution and 
therefore warrant stringent pre-emptory action 
on the part of Central and State Governments. 

2. There is a remarkable silence of the 
Union and Delhi State government even in the 
face of such despicable acts on the streets of the 
capital of our nation. That Secularism is a ba-
sic feature of the Indian Constitution, and that 
the ruling party in a State is dutybound to up-
hold and maintain secularism is settled law. in 
S. R. Bommai v. Union of India [AIR 1994 SC 
1918], that religious tolerance and equal treat-
ment of all religious groups and protection of 
their life and property and of the places of their 
worship are an essential part of secularism en-
shrined in our Constitution (para 89). In fact 
the Supreme Court cautioned about the grave 
danger of the communalisation of politics as 
follows: “Rise of fundamentalism and com-
munalisation of politics are anti-secularism. 
They encourage separatist and divisive forces 
and become breeding grounds for national dis-
integration and fail the parliamentary demo-
cratic system and the Constitution.” (para 132)

3. It amounts to criminal acts, however, 
the police which was present in large num-
bers chose to be silent bystanders and failed to 
prevent these crimes. Further, they have failed 
to register any FIR, or take action against the 
criminals. The acts perpetrated amount to 
criminal offences punishable under sections 
153A, 153B, 295A, 295B, 298, 505(2) of the In-
dian Penal Code and action has to be taken to 
register an FIR against the organisers and par-
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ticipants. We cannot but recall the decision of 
the Supreme Court in Lalita Kumari vs. Govt. 
of U.P. and Ors. [(2014) 2 SCC 1], wherein it 
was laid down the law that registration of FIR 
is mandatory when there is information that 
discloses a cognizable offence. In fact the Court 
cautioned that: “95. Burking of crime leads to 
dilution of the rule of law in the short run; and 
also has a very negative impact on the rule of 
law in the long run since people stop having 
respect for rule of law. Thus, non-registration 
of such a large number of FIRs leads to a defi-
nite lawlessness in the society.” (para 83). In fact 
the Court has directed as follows: ”The police 
officer cannot avoid his duty of registering of-
fence if cognizable offence is disclosed. Action 
must be taken against erring officers who do not 
register the FIR if information received by him 
discloses a cognizable offence.” (para 111(iv)).

4. The vicious hatred that the Muslim 
community has been subjected to in this pro-
gramme, dehumanises to the extent that their 
elimination is openly called for. These state-
ments calling for elimination of an entire reli-
gious community come within the understand-
ing of genocide. As UN General Assembly put 
it:“Genocide is a denial of the right of existence 
of entire human groups, as homicide is the de-
nial of the right to live of individual human be-
ings; such denial of the right of existence shocks 
the conscience of mankind, results in great 
losses to humanity in the form of cultural and 
other contributions represented by these hu-
man groups, and is contrary to moral law and 
to the spirit and aims of the United Nations.”
While genocide is not defined as an offence in 
Indian criminal law, the call to genocide is a 
violation of the right to life of an entire com-
munity under Article 21 of the Indian Con-
stitution and needs to be dealt with strictly. 

5. These actions of the individuals/organ-
isations in undermining Constitutional values 
ought to have been met with the iron fist of the 
law, however, the Union and State Governments 
have failed to discharge this duty. In State of 
Karnataka and Ors. Vs. Praveen Bhai Thogadia 
[(2004) 4 SCC 684], the Supreme Court held as 
follows: “7. Communal harmony should not be 
made to suffer and be made dependent upon 
will of an individual or a group of individuals, 
whatever be their religion be it of minority or 
that of the majority. Persons belonging to dif-
ferent religions must feel assured that they can 
live in peace with persons belonging to other 
religions...”. The Court further mandated that: 
“9…It is, therefore, imperative that if any indi-
vidual or group of persons, by their action or 
caustic and inflammatory speech are bent upon 
sowing seed of mutual hatred, and their pro-
posed activities are likely to create disharmo-
ny and disturb equilibrium, sacrificing public 
peace and tranquility, strong action, and more 
so preventive actions are essentially and vitally 
needed to be taken. Any speech or action which 
would result in organization of communal har-
mony would destroy all those high values which 
the Constitution aims at. Welfare of the people 
is the ultimate goal of all laws, and State action 
and above all the Constitution. They have one 
common object, that is to promote well being 
and larger interest of the society as a whole and 
not of any individual or particular groups car-
rying and brand names. It is inconceivable that 
there can be social well being without commu-
nal harmony, love for each other and hatred for 
none.”  This position of law prevails in a catena 
of judgments including In Ramlila Maidan In-
cident vs. Home Secretary, Union of India and 
Ors. [(2012) 5 SCC 1 at paras 157, 194, 199, 201 
and 218], Mohd. Haroon and Ors. vs. Union of 
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India and Ors. [(2014) 5 SCC 252 at para 91] 
and most recently in Tehseen S. Poonawal-
la Vs. Union of India and Ors. [(2018) 9 SCC 
501 at paras 15, 17, 18, 19, 20, 23, 34, 38, 42].

6. Article 21 is the Nation’s commitment 
to bring every individual or group of persons 
within its protective fold. This nation belongs 
to members of all the communities. They are 
equal members of the Indian Society. None is 
to be favoured or discredited. The conduct of 
any person or group of persons has to be con-
trolled by the State for the lofty purpose en-
shrined in Article 21 of the Constitution. It is 
the duty of the State to create a climate where 
the cleavage between members of the society 
belonging to different faiths, caste and creed 
are eradicated. The State must act in time so 
that the precious lives of the people are not de-
stroyed or threatened. Otherwise, Article 21 
will remain a paper guarantee. Time is long 
overdue for adopting measures that have more 
than a hortatory effect in enforcing Article 21 
of the Constitution. The State cannot adopt a 
“do nothing attitude”. Like disease prevention, 
the State must take every precaution, measure 
and initiative to prevent terrorem populi and 
in the event of such communal terror must act 
swiftly to curb the same and not allow precious 
time to slip by, as any inaction or passivity on 
its part can result in loss of precious life and 
liberty of individuals amounting to violation 
and negation of Article 21 of the Constitution. 

7. This instance is just one in the numer-
ous events unfolding across the country that 
aim to undermine the dehumanize, and under-
mine the status of Muslims as equal citizens. In 
this regard we must remember that the Union 
and State Governments and all authorities are 
bound to act on the “Guidelines On Communal 

Harmony, 2008” issued by the Ministry of Home 
Affairs, Government of India as seeking “…to 
prevent and avoid communal disturbances/riots 
and in the event of such disturbances occurring, 
action to control the same and measures to pro-
vide assistance and relief to the affected persons 
are provided therein including rehabilitation. 
The detailed guidelines have been issued to take 
preventive/remedial measures and to impose 
responsibilities of the administration and to en-
force the same. Various modalities have been 
formulated to deal with the issue which have 
been emphasised on participation of the stake 
holders.”. These Guidelines have been cited with 
approval in Pravasi Bhalai Sangathan Vs.Union 
of India and Ors. [(2014) 11 SC C 477 ].

8. Perhaps it is not out of place to recall the 
observations of the Supreme Court in Arch-
bishop Raphael Cheenath S.V.D. Vs. State of 
Orissa and Ors. [2016 (7) SCALE 553], while 
dealing with the Kandamal riots matter, where 
reiterated its observations of Ahmedabad St. 
Xavier’s College Society and Anr. v. State of Gu-
jarat and Anr. [1974 (1) SCC 717] as follows:
“.....The minorities are as much children of 
the soil as the majority and the approach has 
been to ensure that nothing should be done, 
as might deprive the minorities of a sense of 
belonging, of a feeling of security, of a con-
sciousness of equality and of the awareness 
that the conservation of their religion, cul-
ture, language and script as also the protec-
tion of their educational institutions is a fun-
damental right enshrined in the Constitution. 
... It can, indeed, be said to be an index of the lev-
el of civilization and catholicity of a nation as to 
how far their minorities feel secure and are not 
subject to any discrimination or suppression.” 

9. The Supreme Court has been assigned 



31lawyersassociationforjustice@gmail.com

AILAJ E-MAGAZINE Issue 03

the role of a “sentinel on the qui vive” as re-
gards fundamental rights. We earnestly hope 
that, in recognition of the danger lurking 
around the corner, the Supreme Court takes 
up this matter suo motu and ensures that:

A. FIR is lodged against the organisers 
and participants in the rally protest held on 
08.08.2021 at Jantar Mantar and a fair and im-
partial investigation is conducted into the same.
B. An FIR is registered in regard to the pam-
phlet that was circulated at the rally and a fair and 
impartial investigation is conducted into the same.
C. Court-monitored investigation and 
prosecution of the abovesaid criminal matters.
D. Enquiry is conducted into the fail-
ure of the Delhi Police to prevent this hate 

crime which was allowed to take place in 
front of them, and necessary action against 
the police personnel for dereliction of duty.
E. Necessary and prompt ac-
tion is taken against any act of hate 
speech against the Muslim community.
F. Necessary steps are taken by the Union 
and State Government including identification 
of the individuals/organisations responsible for 
creating communal terror among the minorities 
as directed by the Supreme Court at para 40(A)
(i) of its decision in Tenseen Poonawala, and 
ensuring that these individuals/organisations 
carry out their activities in accordance with 
law, Constitutional morality and discharging 
their fundamental duties under Article 51A(a), 
(b), (c), (e), (f), (i) & (j) of the Constitution.

31th August 2021
To,
The Chairperson
Bar Council of India
New Delhi.

Respected Sir,
Sub: Directions to the Bar Council of India 
of the Apex Court in Aparna Bhat v. State of 
Madhya Pradesh [2021 SCC OnLine 230] de-

cided on 18.03.2021 (attached with this email)

Please recall the outrage at the order of the 
Madhya Pradesh High Court granting antici-
patory bail to an accused in a case of criminal 
assault on the condition that he would go to 
the house of the victim/survivor and tie a ra-
khi for her. Several prominent advocates and 
activists approached the Supreme Court lead-
ing to the judgment referred to in the sub-

TACKLING GENDER STEREOTYPING 

– AILAJ LETTER TO BAR COUNCIL OF INDIA SEEKING IM-
PLEMENTATION OF THE DIRECTIONS OF THE SUPREME 

COURT
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COMMUNAL VOILENCE AGAINST MUSLIM COMMUNITY IN 
TRIPURA

To,                                                                                                                
28.10.2021

Hon’ble Chief Justice, 
High Court of Tripura, 
New Capital Complex, 
Agartala, Tripura – 799010.

Respected Hon’ble Chief Justice, 
 
Sub: Seeking registration of suo-moto petition 
and passing of necessary directions for relief in 
the matter of hate speech, arson, desecration 
of mosques, and communal violence against 
the Muslim community in parts of Tripura.

 All-India Lawyers Association for Justice (AILAJ) 

is an organization of legal practitioners committed 
to upholding the core values of the Constitution. 
Please consider this representation as a plea for 
urgent intervention in the matter of communal 
violence, hate speech, arson, and desecration of 
mosques that is underway in the streets of Tripura. 
Over the past 6 days, organized mobs have dam-
aged mosques, torched business establishments 
of Muslims, conducted rallies shouting Islam-
ophobic and genocidal slogans and engaged in 
various forms of hate speech against the Mus-
lim community in parts of Tripura. That crimes 
against the Muslim community are being com-
mitted in broad daylight with full impunity, is 
a glaring exhibit of how the core democratic 
values of the Constitution and the Rule of Law 
have come to be eroded. The criminal acts of 

ject. This judgment is an important landmark 
in the efforts to address gender stereotyping 
and sets out the role of the judiciary in coun-
tering the same. Pertinently in the said judg-
ment, the Supreme Court has passed a direc-
tion to the Bar Council of India as follows:
“48. Likewise, the Bar Council of India (BCI) 
should also consult subject experts and circu-
late a paper for discussion with law faculties 
and colleges/universities in regard to cours-
es that should be taught at the undergraduate 
level, in the LL.B program. The BCI shall also 
require topics on sexual offences and gender 
sensitization to be mandatorily included in the 
syllabus for the All India Bar Examination.”

In light of the above direction, we request 
you to kindly circulate the paper prepared 
in compliance with the abovesaid direction 
of the Supreme Court and open the same for 
consultation with members of the legal pro-
fession. We also request you to kindly publi-
cise the same by putting the same on the BCI 
website as also request the bar councils of all 
States to also do the same. It would be neces-
sary that the said draft paper is also translat-
ed into local languages for access and reach.
p
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wanton destruction of religious places and 
property belonging to Muslims, and the target-
ing and injuring of Muslims as seen in Tripura 
are heinous crimes which violate the core te-
nets of the Constitution including the right to 
life, right to personal liberty and dignity, and 
should invite the strictest censure of the law. 
As per an Indian Express Report , on 26.10.2021 
the Vishwa Hindu Parishad (“VHP”), organized 
a rally of over 3500 people at the Panisagar re-
gion of Tripura against the recent vandalization 
of Durga Puja pandals in Bangladesh. Reports 
from other media houses have reported that 
similarly organised rallies and flare ups also 
occurred in other regions like Unakoti, Go-
mati District, West Tripura and North Tripura 
. The rallies that took place were interspersed 
with violence, with scores of the participants, 
torching and vandalizing mosques and shops 
belonging to people from the Muslim commu-
nity. Members of the Muslim community are 
reported to have been attacked and injured. 
Reports from Makoob Media also indicate that 
VHP members molested several Muslim Wom-
en.  There are various videos that are circulating 
on social media as events transpiring in Tripu-
ra. In one video genocidal slogans like “Tripu-
ra me Mulla geeri nahi chalega, nahi challega” 
and “Oh Mohammad tera baap, Hare Krish-
na, Hare Ram” are heard being chanted in the 
course of these rallies. A video recording of the 
same is attached with this email. In other vid-
eos circulating on social media the damage to 
the properties and incidents of arson are seen. 
The videos have to be verified and acted upon.
The role of the State, the police and the district 
administration would have to be looked into, in 
light of the reports that the violence continued 
for several days. There are now reports  that the 
police have provided protection to mosques in 
sensitive areas; yet questions remain on how 

this organized mob carried on violence for such 
a long duration, and whether adequate steps 
have been taken. It is also reported that the ad-
ministration has imposed prohibitory orders 
under section 144 IPC in the Dharmanagar re-
gion of North Tripura on 27.10.2021 . The above 
events are neither new, nor are they rare. India 
has witnessed countless outbreaks of commu-
nal violence and mob violence which have re-
sulted in the worst excesses of death and de-
struction. The Supreme Court has taken note of 
such recurring incidents across the country and 
stated that, “The horrendous acts of mobocra-
cy cannot be permitted to inundate the law of 
the land. Earnest action and concrete steps have 
to be taken to protect the citizens from the re-
current pattern of violence which cannot be al-
lowed to become “the new normal. “ It is there-
fore of utmost urgency that the judiciary step 
in and take cognizance of the Tripura situation. 
1. The organised and targeted violence 
against Muslims in Tripura constitutes an assault 
on the Constitution, democracy, secularism and 
the Rule of Law. These actions are solely based 
on religious hated, and violate Articles 14, 15, 19, 
21, 25 read with Article 38 of the Constitution. 

2. Secularism is a basic and core feature of 
the Indian Constitution. It is the duty of every  
ruling party in every State to upload and main-
tain secularism. The Hon’ble Supreme Court in 
S.R Bommai v Union of India [ AIR 1994 SC 
1918], held that religious tolerance and equal 
treatment of all religious groups and protection 
of their life, property and places of their worship 
are an essential part of secularism enshrined in 
the constitution. The Supreme Court important-
ly cautioned in its judgment that, “Rise of funda-
mentalism and communalization of politics are 
anti-secularism. They encourage separatist and 
divisive forces and become breeding grounds for 
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national disintegration and fail the parliamen-
tary democratic system and the Constitution”. 
3. An attack on religious places of wor-
ship, especially of a minority community by 
organised mobs, is a bid to cause humiliation 
to the people belonging to the minority com-
munity, and therefore falls foul of Article 21 
of the Constitution. The refusal of the State 
to prevent large scale destruction of places of 
worship belonging to weaker or less dominant 
section of the people violates not only Article 
21 and 25 of the Constitution but also Article 
14 of the Constitution which enjoins the State 
to give equal protection of laws to all persons 
and, therefore, it is the fundamental obligation 
of the State to protect religious places of wor-
ship belonging to every section of the people.
4. Organised mob violence against minori-
ty communities are increasing day by day. The 
Supreme Court took cognizance of this sharp 
rise in lynching and mob violence in the case of 
Tahseen S Poonawalla v Union of India [ AIR 
2018 SC 3354] and has held unequivocally that 
such actions are against the grain of the con-
stitution and democracy.  The Supreme Court 
held in relation to mob-violence that, “Mob 
vigilantism and mob violence have to be pre-
vented by the governments by taking strict ac-
tion and by the vigil society who ought to report 
such incidents to the state machinery and the 
police instead of taking the law into their own 
hands. Rising intolerance and growing polari-
sation expressed through spate of incidents of 
mob violence cannot be permitted to become 
the normal way of life or the normal state of law 
and order in the country. Good governance and 
nation building require sustenance of law and 
order which is intricately linked to the preser-
vation of the marrows of our social structure. In 
such a situation, the State has a sacrosanct duty 
to protect its citizens from unruly elements and 

perpetrators of orchestrated lynching and vig-
ilantism with utmost sincerity and true com-
mitment to address and curb such incidents 
which must reflect in its actions and schemes.”.

The Supreme Court also went on to hold that, 
“Hate crimes as a product of intolerance, ideo-
logical dominance and prejudice ought not to be 
tolerated; lest it results in a reign of terror. Extra 
judicial elements and non- State actors cannot 
be allowed to take the place of law or the law en-
forcing agency. A fabricated identity with big-
oted approach sans acceptance of plurality and 
diversity results in provocative sentiments and 
display of reactionary retributive attitude trans-
forming itself into dehumanisation of human 
beings. Such an atmosphere is one in which ra-
tional debate, logical discussion and sound ad-
ministration of law eludes thereby manifesting 
clear danger to various freedoms including free-
dom of speech and expression. One man’s free-
dom of thought, action, speech, expression, be-
lief, conscience, and personal choices is not being 
tolerated by the other and this is due to lack of 
objective rationalization of acts and situations.
5. There has been a sharp uptick in violent 
acts of vandalism and destruction of public 
and private property over the years, which are 
most often targeted against members belong-
ing to the vulnerable sections of the population 
like Muslims. Such actions are done in a bid to 
intimidate, frighten and banish Muslims from  
active social, political, and democratic partici-
pation. Such actions are not only unlawful and 
illegal, but also point to deep malaise of intol-
erance that has taken root in the country. The 
fact that such actions are taken without fear 
of consequence and reprisal, show how deep 
the malaise is. The Supreme Court has taken 
note of this and has held in “Kodungallur Film 
Society & Anr v Union of India.” [MANU/
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SC/1107/2018], that, “Nobody has the right to 
become a self-appointed guardian of the law 
and forcibly administer his or her own inter-
pretation of the law on others, especially not 
with violent means. Mob violence runs against 
the very core of our established legal principles 
since it signals chaos and lawlessness, and the 
State has a duty to protect its citizens against the 
illegal and reprehensible acts of such groups.”. 
6. The present instance of violence in Tripu-
ra, is just one among the numerous instances of 
hate being instigated against the Muslim com-
munity, in a bid to undermine their rights and 
status as equal citizens. Earlier this year, geno-
cidal slogans were chanted in broad day light 
in Delhi, with no repercussions for the instiga-
tors. It is imperative to note that such actions 
are required to be dealt with seriously by both 
the State Government and other authorities 
as per the “Guidelines on Communal Harmo-
ny, 2008” that was released by the Ministry of 
Home Affairs. These guidelines were passed for, 
“The maintenance of communal harmony, and 
the prevention/ avoidance of communal distur-
bances/riots and, in the event of any such dis-
turbances occurring, action to control the same 
and measures to provide protection and relief to 
the affected persons.” These guidelines were cit-
ed with approval ion Pravasi Bhalai Sangathan 
vs Union of India and Ors, [(2014) 11 SCC 477]. 
A copy of these Guidelines is attached herewith.
7. At this juncture, it is also important to re-
call the pertinent and incisive observations of the 
Court in Archbishop Raphael Cheenath S.V.D 
Vs. State of Orrisa [(2016) 7SCC 553] where the 
Court held that “minorities are as much chil-
dren of the soil as the majority and the approach 
has been to ensure that nothing should be done, 
to deprive the minorities of a sense of belong-
ing, of a feeling of security, of consciousness of 
equality and of the awareness that the conser-

vation of their religion, cultural, language and 
script.” The Court, importantly, added that, “it 
can, indeed, be said to be an index of the level 
of civilization and catholicity of a nation as to 
how far their minorities feel secure and are not 
subject to any discrimination or suppression.”
8. Hence, we earnestly request that the 
Hon’ble High Court of Tripura take up the matter 
Suo Moto and pass necessary directions. We would 
request that the Hon’ble Court consider issuing 
necessary directions in regard to the following:   

i. That the State Government implement 
the directions issued by the Supreme Court in 
Tahseen S Poonawalla v Union of India [AIR 
2018 SC 3354] regarding cases of mob violence  
and lynching strictly. This includes among oth-
ers, registration of an FIR without delay, pre-
venting harassment of family members of vic-
tims, ensuring cases of mob violence are tried 
by Fast Track Courts on day-to-day basis, and 
holding police officials who fail their duties in 
preventing the violence accountable. The full 
set of directions are provided in Annexure A.  
ii. That the State Government imple-
ment the directions issued by the Supreme 
Court in regard to mob violence, in Kodun-
gallur Film Society & Anr v Union of India 
[(2018) 10 SCC 713],  pertaining to Struc-
tural and preventive measures, Remedies to 
minimize impending mob violence, Liabili-
ty of person causing violence, Responsibility 
of police officials and Compensation. The full 
set of directions are provided in Annexure B.  
iii. That FIRs are lodged in regard to every 
incident against the organizers and partici-
pants in the violent rallies held against Muslims 
in Tripura and ensure that a fair and impar-
tial investigation is conducted into the same. 
iv. That this Hon’ble Court monitor the inves-
tigation and prosecution of the criminal events. 
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v. That an enquiry be conducted into the 
failure of the Tripura Police to prevent this 
organised mob violence, and consequen-
tial action be taken for dereliction of duty. 
vi. That immediate compensation is de-
clared and disbursed to the victims of the 
violence. Compensation as per “The Tripu-
ra Lynching/Mob-Violence Victim Com-
pensation Scheme, 2018 (“Scheme”)  is duly 
paid to the victims of mob-violence in Tri-
pura, and the strict timelines for disburse-
ment mentioned in the Scheme are followed.
vii. That the State Government take imme-
diate steps for the holistic implementation of 
Guidelines on Communal Harmony, 2008. 
viii. That in light of the mob violence, this 

Hon’ble Court register a Suo Motu petition and 
pass necessary directions to appoint a Claims 
Commissioner to assess the damage to public/
private property, injury to persons, and award 
compensation by affixing liability on the perpe-
trators of the crimes and the organizers of the riots, 
as per the directions of the Supreme Court vide 
in In Re: Destruction of Public & Private Prop-
erties v State of AP and Ors [ AIR 2009 SC 2266 
].  The directions are provided in Annexure C. 
Thanking you,

Clifton D’ Rozario
(National Convener)
p
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