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STATEMENT ON THE CONSTITUTION OF STATE INVESTIGATION 
AGENCY IN JAMMU AND KASHMIR 

 

AILAJ expresses grave concerns in regard to the sanction granted for the 
constitution of the State Investigation Agency (SIA) for Jammu and Kashmir 
vide G.O. No. 286 Home of 2021 dated 01.11.2021. The sanction has been 
granted by the Home Department, Government of Jammu and Kashmir.   

At the very outset, the Government Order does not state under what 
authority of law the SIA has been formed. The constitution of investigative 
bodies, especially those with a great deal of power, ought to be done by way 
of Statute and not by way of government orders. Investigative agencies such 
as the National Investigation Agency (established through the NIA Act, 2008) 
or the Central Bureau of Investigation (established through the Delhi Special 
Police Establishment Act, 1946), have been constituted through the 
democratic legislative process and restricted by statutory safeguards. Despite 
these agencies having been established through a legislation with outlined 
powers and provisions, they have been utilized as tools for executive 
overreach and suppressing dissent. In this context, the use of executive 
powers to create another investigative agency with overarching powers, 
outside of legislative mandate, is even more dangerous.  

The SIA has been granted overbroad and unqualified powers through the 
Order as per which it is a specialized agency for investigation and prosecution 
of offences specified in the Annexure. The Annexure is identical to the 
Schedule to the NIA Act, 2008 (as amended in 2019) with seven additional 
items that are not traceable to any law. Most egregious of the offences are 
the inclusion of “cases relating to terrorism linked propaganda, false narrative, 
large scale incitement, spreading of disaffection, enmity against Indian 
Union.” “Offences having terrorism linkage, all terrorist act.” and “terrorist 
financing”.  It may be remembered that the definition of offence, in terms of 
the General Clauses Act, 1897, is any act or omission made punishable by any 
law for the time being in force. These offences that have been mentioned in 
the schedule are an innovation of the Government Order, without any backing 
in penal law. They are newly outlined offences that find mention and creation 
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only through the Order. In effect, this Order is executive law-making, in 
complete violation of the core principles of our democracy. Such legislative 
powers can only be discharged by the Parliament and State Legislature under 
Articles 245 and 246 of the Constitution, and cannot be discharged by the 
Home Department of the Government of Jammu and Kashmir. In its very 
essence, the Order does not pass the muster of our Constitution.  

Through a Government Order, the SIA is granted powers to investigate into 
and prosecute non-offences, which is manifestly arbitrary, in violation of the 
right to equality enshrined in Article 14 of the Constitution. Equally 
problematic is the failure to even define the term “terrorism”. The fact that 
“false narrative” is now to be investigated on par with offences of terrorism is 
also hugely problematic – it is remembered that during the peak of the 
COVID-19 pandemic, the State was branding a number of authentic reports 
as “false narratives”.  With such a loose metric and vaguely stated offences, 
the Order strikes at the root of Article 14 as it is arbitrary, vague, fanciful, 
opaque, and capricious. Thus, the Order in its whole is manifestly arbitrary, 
and is liable to be struck down. 

It further infringes Article 20(1), which states that no person shall be 
convicted of any offence except for violation of a law in force at the time of 
commission of the act charged as an offence. By investigating and 
prosecuting crimes that have not been created by any law in force, the Order 
offends against Article 20(1), Inclusion of such non-offences is also be a 
violation of the fundamental right to freedom of speech and expression under 
19(1)(a) of the Constitution, insofar as speech cannot be restricted on the 
ground of falseness alone, unless the speech is restricted in terms of Article 
19(2). Granting the newly created SIA powers to investigate and prosecute 
non-offences would also amount to a violation of the Fundamental Right to 
Privacy under Article 21. Importantly, the SIA has been given the power to 
register a suo moto FIR if it is of the opinion that an offence specified in the 
Annexure has been committed, leaving room for largescale abuse of law and 
stifling of dissent through the utilization of criminal laws.  

It is pertinent to note that, per the Order, the SIA is to be the nodal agency 
for coordinating with the NIA and other central investigative agencies. 
Simultaneously, the SIA must now be mandatorily intimated upon registration 
of terrorism related cases, including those specified in the Annexure, and 
about cases where any terrorism linkages surface during the investigation. 
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Therefore, the NIA will now have direct informational updates about cases 
relating to the seven additional grounds and even other ‘terrorism related 
cases’, apart from the enactments enlisted in the Schedule to the UAPA. 
Shockingly, the Order does not provide any outlining of powers, or 
procedures, nor any mandate of transparency.  

Additionally, the SIA has the power to take any such other measures as may 
be necessary for the speedy and effective investigation and prosecution of 
terrorism related cases. The Director, SIA shall exercise powers as may be 
specified by the Government from time to time. Effectively, the use of vague 
and overbroad language, including those belonging to our colonial legacy, 
seem to portend that the SIA, as the NIA, will be utilized as a method of 
suppressing legitimate dissent. The lack of safeguards as to delimitation of 
authority also points to this – there is not a single line in the entire Order 
relating to seeking to safeguard the civil liberties of the people from the 
overbroad powers of the SIA.  

A hugely problematic aspect is that the order makes the SIA the agency for 
“investigation and trial of offences in cases which are transferred to the State 
Government in terms of section 7 of the National Investigation Agency, 
2008.” One might hope that the term “trial” was intended to mean 
prosecution. However, the Government Order repeatedly speaks of 
“investigation and prosecution”, and only in respect of this provision is it 
made “investigation and trial”. Given the usage of prosecution differently in 
other portions, it is reasonable to assume that the usage of the term “trial” 
was intentional. In that case, it is highly unconstitutional that an investigative 
agency such as the SIA would be involved in conducting the trial of offences. 
Trials can only be conducted by judicial or quasi-judicial agencies, and this 
basic tenet of criminal law is flouted by the Order. 

Apart from various issues in regard to the mandate of the SIA, other 
problematic gray areas include the lack of clarity as to where this agency 
would fall in the executive hierarchy. Would it even fall within the police 
force? The Government Order contemplates the possibility of disagreement 
between the SIA and the DGP, which is the head of the police force in the 
State, and mandates that though the DGP would prevail, the SIA would still 
be entitled to be kept informed about the progress of the investigation at 
regular intervals.  
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Hence, it appears that the DGP is not the absolute hierarchical superior of the 
SIA. Then, the SIA would fall directly under the Home Department of 
Government of Jammu and Kashmir. If this is the case, questions arise 
regarding the applicability of the J&K Police Manual and other procedural / 
substantive regulations governing the police. Moreover, the Head of the 
Home Department is the Lieutenant Governor of Jammu and Kashmir. The 
Lieutenant Governor, it may be noted, is appointed by the President of India, 
and is selected by the Union Government. Hence, the actions of this agency 
will be controlled by the Government of India, throwing into question its 
independence and its nature. 

The sheer arbitrariness of the SIA is further highlighted by the lack of clarity 
about the constituents of the SIA. The Order states that the SIA shall consist 
of a Director, and such number of officers and employees as are deputed by 
the Government from time to time. It is clarified that the head of the CID 
wing would be the ex-officio Director of the SIA. It is also ordered that a 
special incentive @25% of basic pay shall be paid to the employees who are 
posted in the SIA. But who would these employees be? How would they be 
selected? With no qualifications, it appears likely that the force would 
constitute only those employees already heavily tilted towards the political 
agenda of the Union Government. 

Through the Order, the SIA is also given powers in respect of a number of 
existing statutes that are covered in the Schedule to the NIA Act. including 
the draconian Unlawful Activities (Prevention) Act, 1967 and sedition law. 
AILAJ has consistently sought for the repeal of these draconian and colonial 
laws, which have been indiscriminately used to target voices of dissent.  

AILAJ strongly condemns the Government Order, which is in gross violation of 
the basic tenets of our Constitution. We demand that the Government Order 
be withdrawn, and the Government withdraws its attempts to use State 
machinery to stifle dissent and muzzle the voices of the people of Jammu and 
Kashmir.  

 

Clifton D’ Rozario 

National Convenor, AILAJ 


